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STATE OF WISCONSIN CLAIMS BOARD

CLAIM OF: VONAIRE WASHINGTON
CLAIM NO. 2021-017-CONV

Notice of Appeal Rights

This is a final decision of the Wisconsin Claims Board.

Any person aggrieved by this decision has a right to petition for judicial review in
circuit court as provided in Wis. Stat. 8§ 227.52 and 227.53. Any petition must be
filed in court and served on the Board within 30 days of service of the decision. The
time to file and serve a petition runs from the date the final decision is mailed. The
petition shall name the Wisconsin Claims Board as the respondent.

Any person aggrieved may also file a petition for rehearing with the Board under Wis.
Stat. § 227.49(1); that petition must be received by the Board within 20 days of the

service of this decision.

This notice of appeal rights is provided pursuant to Wis. Stat. § 227.48.

DECISION

Background

This is a claim for Innocent Convict Compensation pursuant to Wis. Stat. § 775.05.
The claim relates to Vonaire Washington’s 1991 conviction for Armed Robbery as Party
to a Crime. Washington spent approximately 11 years in prison and requests the
maximum statutory reimbursement of $25,000 and attorney’s fees and costs in the
amount of $53,000. Washington also requests that the Claims Board recommend to
the legislature additional compensation in the amount of $149,922,000.

Claimant’s Facts and Argument

Washington provided the following facts and arguments in support of this claim for
compensation.
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On July 15, 1990, the Jolly Skot Tavern in Milwaukee was robbed by three men
shortly after 4 PM. Witnesses described one of the men as carrying a sawed-off
shotgun and wearing a shower cap and a light blue jacket. Approximately 30 minutes
later, a man (E.K.) was robbed by a suspect fitting the same description.

Washington alleges that on July 15, 1990, he and several other people were watching
movies at a friend’s house from 1 PM to 6 PM. Upon leaving the friend’s house
Washington’s car would not start so he asked for a ride from two other men, Clifford
Beasley and Leother Lobley. Shortly after they departed, police pulled them over and
searched the vehicle, finding two shotguns inside a bag. The officers took Washington
and the other men to the Jolly Skot Tavern to be viewed by witnesses of the robbery.
Witnesses identified Washington as the man with the sawed-off shotgun from the
robbery and he was taken into custody.

Washington alleges that he did not know there were weapons in the car. Lobley
testified on behalf of Washington at the hearing before the Claims Board and stated
that earlier in the evening before picking up Washington, he and Beasley saw a friend,
Shorty G, walking with a duffle bag. Lobley said that Shorty G asked to put the bag in
their car. Lobley stated that he took the bag to help out his friend and had no idea
that there were guns in the bag.

Washington believes that both the vehicle stop and the impromptu lineup at the Jolly
Skot Tavern were fatally flawed. He argues that police had no probable cause to stop
and search the vehicle because they did so based on nothing but an anonymous tip
that there were men with guns in a burgundy Mazda. He also argues that it was so
dark inside the tavern where the lineup took place that witnesses could not have seen
him well enough to accurately identify him as one of the perpetrators of the robbery.

Two days later, a man named James Johnson was arrested while in possession of
personal property from three similar robberies, including the robbery of E.K. Both
Washington and James Johnson were charged with the Jolly Skot Tavern Robbery.
Washington points to the fact that James and his brother, Walker Johnson, were
linked to a number of similar robberies involving the use of a sawed-off shotgun and a
man wearing a shower cap, some of which occurred while Washington was in custody.
Washington alleges that while he and James Johnson were in custody, he overheard
James say that Walker Johnson was going to commit more robberies in order to
confuse the police. Washington believes that James and Walker Johnson conspired
together to blame him for the Jolly Skot robbery. He also believes that the strong
resemblance between the Johnson brothers caused witnesses in the Jolly Skot and
other robberies to misidentify the brothers. Washington contends that Walker
Johnson was the man with the sawed-off shotgun in both the Jolly Skot Tavern
robbery and the robbery of E.K.
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Washington believes that the police were angry with him for exercising his right to
counsel and notes that Lobley and Beasley, who did not exercise that right, were
released after giving statements. He also alleges that the police were upset because a
January 1990 robbery charge against Washington had been dismissed and that they
falsified reports and manipulated evidence in retaliation. Washington alleges that the
police and prosecutor concealed the fact that witnesses to the Jolly Skot Tavern
robbery identified both Washington and James Johnson as the man holding the
sawed-off shotgun. In addition, he alleges that the prosecutor knowingly withheld
exculpatory evidence linking James and Walker Johnson to similar robberies that
occurred that summer.

Washington maintained his innocence throughout his trial and post-conviction
appeals. In July of 2000, Washington’s conviction was set aside based on ineffective
assistance of counsel and remanded for retrial. Washington refused a plea deal offered
by the prosecutor and the charges against him were dropped in March 2001.
Washington argues that prosecutors did not retry him because they knew they would
not be able to secure a conviction.

Washington requests the statutory maximum compensation of $25,000. He also
requests recompense for $53,000 of pre- and post-conviction attorney’s fees which
were paid by his father and grandmother, both of whom are now deceased. Finally,
Washington requests that the board recommend to the legislature an additional award
of $149,922,000 because his wrongful conviction caused him great physical and
mental suffering, destroyed his family relationships, and shattered his life into as
many pieces.

DA’s Response and Argument

The Milwaukee County District Attorney’s Office deferred to the Claims Board to
determine if any compensation to Washington was appropriate but provided the
following facts regarding Washington’s claim for compensation.

Washington’s claim references charges brought in two robberies. In January 1990,
Washington was charged with Armed Robbery as Party to a Crime with a habitual
criminality enhancer for a robbery that occurred at Friendly Foods, Case No.
90CF900414. The DA notes that those charges were dismissed at the preliminary
hearing stage because an eyewitness recanted their identification, another suspect
was identified, and prosecutors found evidence supporting Washington’s alibi.

In July 1990, Washington was charged with Armed Robbery as Party to a Crime and
Felon in Possession of a Firearm with a habitual criminality enhancer for the Jolly
Skot Tavern Robbery, Case No. 90CF902433. A jury trial took place in June 1991 and
Washington was found guilty of all three felony charges and sentenced to prison. The
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Wisconsin Court of Appeals upheld Washington’s conviction in 1993 and again in
2000. The US District Court later set aside the conviction due to ineffective assistance
of counsel and the US Court of Appeals upheld that decision.

The DA argues that its decision not to retry Washington was based on a candid
assessment of retrying the case 11 years after the first trial, not because the DA
believed that Washington was innocent. The DA notes that by 2001, only one citizen
witness to the crime was still available and, because there were some issues related to
her identification of Washington, the DA did not believe it could meet its burden of
proof with only that witness. The DA states that if the prosecutor reviewing the case
for retrial had any concerns that Washington was innocent, it would have been
standard practice for her to note those concerns in the file and she did not do so. The
DA notes that Washington would have received 11 years credit for time served if
reconvicted, which likely also played a part in the decision not to retry the case.

The DA is satisfied that prosecutors handled both of these cases with the appropriate
levels of discretion and dispatch. In the first case, charges were correctly dismissed
when the nature of the evidence changed and in the second case, the State effectively
convinced a jury of Washington’s guilt. Although Washington’s conviction was set
aside after extensive post-conviction judicial review, the DA notes that no court ever
made a determination that Washington was innocent of the charges for which he was
convicted.

Discussion and Conclusion

Under the standards of Wis. Stat. § 775.05(3), the Claims Board must determine
whether or not the evidence is clear and convincing that the petitioner was innocent of
the crime for which he or she was imprisoned.

Washington’s conviction was overturned based on ineffective assistance of counsel,
not on any finding of innocence. The Claims Board has long held that a finding of
ineffective assistance of counsel, without more, is insufficient to demonstrate that the
evidence of innocence is clear and convincing.

Washington presents the Claims Board with alternative theories attempting to link the
crime to other individuals, however, the evidence supporting such theories is
inconclusive and therefore does not present affirmative evidence of innocence. For
example, an affidavit presented from Walker Johnson that was submitted to a
Milwaukee County Circuit Court on November 12, 1998 in the case of James Johnson
(Case No. F-902433) that stated that Washington was wrongfully convicted of the Jolly
Scott Tavern robbery (see Walker Johnson Affidavit dated November 12, 1998), directly
contradicts previous statements Walker Johnson made to investigators on August 28,
1990 (see Walker Johnson statement to TW Investigations dated August 28, 1990).
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The veracity of the Walker Johnson affidavit was never evaluated by a court, and
Walker Johnson’s testimony was not referenced in the context of the DA’s decision not
to re-try the case, leaving the credibility of Walker Johnson’s statements untested, and
leaving the Board unable to conclude that Walker Johnson’s statements represent
clear and convincing evidence of Washington’s innocence.

In addition, during the hearing before the Board, Washington cast some doubt on his
own alibi, stating that the times he gave for watching movies with his friends were
“vague” and that he could not be sure exactly where he was at the time of the robbery.
Washington did not present any additional alibi witnesses to the Board at the hearing,
but did submit as part of his written materials the alibi testimony of Gola Richardson
that took place in 1992 in the context of the post-conviction proceedings regarding
Washington’s claim of ineffective assistance of counsel. The Board notes, however,
that Ms. Richardson was only cross-examined by the state for purposes of determining
whether she had been contacted and was available to testify at the time of
Washington’s initial trial, and not regarding the specifics of the testimony she would
have given about Washington had she been called. See Trial Transcript, December 22,
1992, pages 40-50. Therefore, while the testimony was relevant to Washington’s claim
of ineffective assistance, insofar as it shows that the witness would have testified
favorably to Washington, no determination of its veracity or the witness’s credibility
have been made, and the Board believes this also does not represent clear and
convincing evidence of Washington’s innocence.

The Board is not required to take all evidence in the light most favorable to
Washington, rather it must determine whether the evidence as it has been presented
to it is clear and convincing that Washington was innocent of the crime for which he
was imprisoned. Based on the facts and arguments presented above, the Board
determines that it is not. Accordingly, the Board concludes that Washington is not
entitled to compensation under Wis. Stat. § 775.05. Vote: 5-0.

Dated at Madison, Wisconsin this 14th day of June, 2023
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STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY
BRANCH 13

STATE OF WISCONSIN,

Plaintiff, g Case No. F-902433

8-
JAMES L. JOHNSON,

-Defendant.. .. . e R R

AFFIDAVIT OF WALKER JOHNSON

STATE OF WISCONSIN )
) SS.
COUNTY OF COLUMBIA )

I, Walker Johnson being duly sworn upon oath do depose
and state that the following is true and correct under the pen-
alty of perjury, state as follows, to~wit;

1. On July 15, 1990 at approximately 4:00 p;m., I, Walker
Johnsonf Gary Blaire and Brian Dorsey were at Jolly Scott Tavern,
3822 West Lisbon Avenue, Milwaukee, Wisconsin.

2. When at Jolly Scott Tavern, Brian Dorsey stated to I,

R
Walker Johnson and Gary Blaire that .some guy who often come's
to the bar owed him money. At that time, Brian Dorsey and Gary
Blaire had drawn guns and deﬁanded people in the Tavern to get
on the floor. .

3. Brian Dorsey told I, Walker Johnson to help him collect
money from persons in the Tavern, so I went through the pockets

of two people who were laying on the floor. I collected a wallet

from one person and about $3.00 from the second.
i

é}éb
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4, I, Walker Johnson was not armed, and did not have a
gun during the armed robbery.

5. I, Walker Johnson state that my brother James L. Joh-
nson was not at the Jolly Scott Tavern, he took no part in any
armed robbery, nor did Vonaire Washington, as both James L. Joh-
nson and Vonaire Washington were wrongfully convicted of this
| armed robbery by a mistake in identification.

6. I, Walker Johnson state under the penalty of perjury
that James L. Johnson and Vonaire Washihgton did not commit any
armed robbery on July 15, 1990, at the Jolly Scott Tavern, as ik
was I, Walker Johnson, Brian ﬁorsey and Gary Blaire.

Subscribed and sworn to before Affiant,

me this_[2 day of NV . 5\}»LGJU%VL

Walker Johnsoh) #179084
Columbia Correctional Inst.
Post Office Box 900
Portage, WI 53901

My Commission Expires:mov 22193

i
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': with his attoraoy. John Huniclowaki..w
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5 : TRANSCRIPT OF PROCEEDINGS

: THE CLBRK State of Wiscon51n versus
 Vonaire Washinqton,'case.number F—902433. vChargéw
;armad robbery, party to a cripe, two counts, felOn'
in possession ot‘§~£iregrm,_and hqbitual

ik criminality . ’ »
| as uxann.  The Statéappegrajpy;hgxnﬁ

ux, WASIELEHSKI: Tho dafendant Vonaire;]'

“?lf;wanhinaton ia pr-sent in. the courtroom 1§°:orsan oy

: THE COURT. Good:aftoraoon. kel

\

MR. ~HESIBLBHSKIﬂ‘ Good afternoon. Your f"

A "\ 'v.

.‘_-\ x4

iuﬁrrruptcd by th. Court's calendar, and so we're

.\\

roldy to ra-nme nith his tostimony e would ask n.m

_fﬁﬁ* to resume tho sttnd

THE counr  Okay.

ISADORE ENGLE, ‘called as a witness herein,
havinq been : first duly sworn, testifiéd orihis:oath

,an
&
4
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as follows:
| THE’éLERﬁ: Plgase state your fullynam?
and spell your last name. .
THE WITNESS: Isadogg, I—s—a—&fo-r—g
E-n-g-l-e. - .
| ‘THE CLERK: Thank you.
- DIRECT EXAMINATION

WASIELEWSKI:

Mr. End;e[ your thstimony wus'interruptdd iﬂ'the 

middle, and i wiil try to take ug where”ua‘1ert off.

- beliove I was last asking you about questions with

rcqard to what has been marked as Bxhibit 1 ’Could

that bu given to'the witnesa? xxhibit 1 it a bunch

'ot palice reports.u Dc you have it Mr. lnglq?,

I don t hava it.f'
_Tﬁ! COURT' Were they lott in the file?
’.THI'CLERK;‘ I'm- looking for it Judge.,

QVTHI'WITNBSS:‘ Maybe this is it. Yes,iIbdo

havgiitQ
2 ‘J'l' 7

“nn; nanxsx:. You have Exhibit 1 with you.
THE cnnxx. 1s it marked as an exhibit?

. THE wxwunss.‘ Va4, 4t fa.

‘I would direct your attantion to page numbers in the
"IGWer right hand corner; Irwould direct your

attention to the‘COhft's'page 35 and. 36.
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Yes.

MR. WASIELEWSKI: Judge, I honestly don't

remember how far I got here. I may be repeating.

hope you bear with me.
TRE COURT: = Sure.
MR,vWASIELEWSKIﬁ I just don't remember

what we covarod last time.

With regard to thosa two pages, those are the.” 

statement of a witness by tho name of Leotha Lobly

(phonetig) 15 thit corroct Mr. Engle?

And that wns fdken¢by Detective Clifford Hudlet?
Yes.

Noi, in your. preparing for this case.,diéfydu‘read

 those two puqes?

;‘I did but X couldn - make out too: much of whatlit
.'}ﬁ said because the wr1tinq is bad |

fflnd did rou make any attompt in your prep#raﬁion of

 thiq case to contact Leoth; Loblyror to_interyiqw

him?

No, I did not.

”bid‘you do inythind:to éttempt to decipher the

handwriting that you find difficult to read?
I deciphered it as best I could.

Do you feel you understand or were able to 

I
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That's'right.

()

understand the contents of that statement by Mr.

Lobly?

. Not very much{

Do you remember in the course of the trial that
; H

evidence was introduced with'fégard to Shétguns that
were found in the car at the time of Mr,
Washington's arrest?

Yes, sir.

And that tho shotguns were found insidc that curv

inlide a 1arqe, blue gym: bag?

- Yes..

1 would like to direct your attcntiqw to plqe 36
starting at the end of the sixth line o! toxt the.

the 1ast word of thut line is “Shorty."  :

I have it. 
;Cnn you roid thét sentonce that starts-with the word
.f'Shorty"?‘Ti | .
TSharty G.Vgnvo to them looka -1ike C. kuys;’ caﬁ'td
Aread the next four words, it i Wi back ﬁent
'Shorty 6. follow‘d told them.. : |
j-I want to tocus on thut sovonth llne, sﬁorﬁy_é..gave

'that~to thom, you read but you cannot make out ‘the

noxt five words?

Couid-those words be large, blue gym bag?
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lqcition?

Could be.

Now, I'd like you to go down three lines from there,

and the middle of the iine; there is a sentence that

‘starts with the word "on." -

"On- the.way to North 24th of West Brown they picked

up Vonairo_Washinﬁton at North 24th ﬁnd West Vi#e;_

Skates that has- '

okay . That‘jgf;r enough. Now, that locaqéon NOtth
: T

24th and Wesi Vine, in your preparatibn tor this

caqe. did you find any siqnificance to thutv

I believe that was near the plnce‘whgféiﬁéfﬁéin

supposed to have been staying.

.fTho'plqce'whqre'henwasllocated, eii@néiiiiffbis

alibi?

JaRiqht.

7So during your prcparation oK this case, éssuminq

that that ltitbmont does say that Shorty G. gave '

this to thom, a llrgo blue qym bag you never had'

fthat informution in your head when you: prepared Fhis
t.cane} is thlt riqht? | | ‘

fThat s riqht.

1And the guns thnt wore found here were uLtimately
.introduced as ayidonce against Mr; Washlngtqn.
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And they were introduch under the theory that they
were used in this robbery of the tavern?

That's right. That was one of my arguments to the
jury. that they never cbnnectad up the guns to Mr.
Washington, even though I didn't know aboug this
Shorty.

And you're saying you didn't khow, and ydu~§idgi£'

make any attempt to-- Strike that. ‘Noviﬁq on then;

‘ luter in the trial there was a witness callod hamed

; Edward Kid

Huh-huh.

IWas that a yes?

Y.ﬂ- . J i o (et ; : i4Le SR
And do you recall the gist of his tostimony? 1 see
you paging through~notea? Do you have‘qny ;

rocollaction without lookinq at them, thn gist'qf”'

"his teltimony?

'No; Thii 1: more than a year and a- half &go

So roviewinq your notes,.do'you recall?

My not-- suy Edward G. Kid proporty taken by James

fJohnlon did net 1nplicate Vonaire Washington. -The
\ 1in¢up pickod No. ﬁ:as James Johnson w1th reterence

to !dwn;d Kid, und that was argued to the jury
;i-Now, this,witngss, ;dward Kid, was telephoning about

‘A dif:efent rohb§ry than the oneer,»WashingtOn'was
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charged with committing; isn’'t that true?

I don't remember.

Directing your attention, I would like to direct

your attention now to page 24 of Exhibit 1}
My notes say that he was held up on July 15th, 1991 .
wa; you didn't cro§s~cxamine Bdwa;d Kid; is that
correct? | |

The transcript would show that. I donfﬁ rgmémﬁigi"
Do’you'remeﬁbtr a Tom’Wagngr? 6
Yes. He was the next witness.

And who was he?

Licensed detegtivg.

And was he retained by you? b f“ﬁ f 

No. o

Do you know vho hevﬁas retained by?

Mrf Plantinqu |

And did he testify tp a statement by Edward Kid?
Yes. " :

And what wugvtpo gist of thnt7s£atehent?

He talked to:Edﬁard’kid as to the identity of the

per-on who robbod ‘him.

_And didn' t Tom Wacner in his testimony attribute a

statement to Mr. Kid that someone named Washington'

had taken his property?

'Kid ideritified Johnson in the lineup.’
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I'm sorry.  You sagid he ideéentified Johnson in the

lineup?

That ‘s righti

You're talking about Mr. Kid?

Riéht.

But when Mr. Wagner testified as to statement that
he had gotten from Mr. Kid, he stated that =a persoh
naﬁed washingtan, Kid told Wagner that a person
named Washington-~'

The person who robbed him was Washington. Right?
And do»ywu recall whether you crcﬂsfgxamined Mz .
Wagner on thatvpoint?

I don’'t remember. The transcript would show. i
don‘t‘have a copy of the transcript.

I'm going to show you the transcript; this would be.

the transcript from June 12, 1991, specifically Mr.

Wagner's testimony, which is pages 22 to 40. And it

indicates that your guestioning came to pages 26 to

28, and 39 to 40.

i s

I read the t'étimony through page 29,

Now. you never asked Mr. Wagner if, when he

interviewed Mr. Kid, it was Mr. Wagner who suggested

the name Washington as the robber, did you?
I asked what was Washington's first name. ' Nobody

sesmed .to know.

¢
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witness, was Gola Richardson?

That's correct. For an alibi witness.

Sé now hearing the.testimony in response to your
questions he names Sharon and'David?

This was brand new material.

So this is your testimony that this is the first
time you ever heard those names from Mr. Washington.
Exactly.

And you didn't know these names at all prior to his
taking the stand and telling you in front of the
jury?

That;s corgect.

When you heard these names, were you surprised?
Yes.

Did you reguest a recess or an adjournment so that
you could discuss this information with Mr.
Washington?

Ho.

You just continued on with your direct examination?
Yes.

And you made-- Did you make any effort with Mr.
Washington after his testimony to find out where
these people he mentioned might Ee found?

I asked him prior to thé trial to give me the names

and addresses of all witnesses that were pertinent
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to the trial. I asked him that many times. The
first time I got a list from him was the day we

started the trial, and I was very angry about it,

~and I let him know about it.

Well, who was on that list?

Sharon Richardson, Gola Richardson, Jerome Pickins,
David Brown, Sandra Bloe, Helen Washington, John
Williams, Leotha Lobly. Darryl Rigys, Lapage
jumphrey, Walter Lackridge, Shirley Dall, Clifford
Beasley, Harum Hook {(all names phonetically).

Now, you just read those names from a written list
that you got from your file?

Tes. That's the list he gave to me perscnally on

&3]

the da? of the trial.

Is that datedqanywheref

6 5 AR n&t dated, no.

Is that in your handwriting cor his handﬁriting?
His handwriting.

May I see that please?

Certainly.

MR. WASIELEWSKI: I would ask that this be

marked as an exhibit.

It's your testimony that you received that--what's
about to be marked as, I believe, Exhibit 2; is that

correct?
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THE COURT; Thnt;srwﬁﬁt she'sétrying to
figure out. She o Lo lad hEE I ababLE 1 it
‘ MR. WASIELEWSKI: . Maybe I should wait.
This is Exhibit 1, a0 14 Shamia be 2
THE COURT: Mark it Exhibit 2.

THE CLERK: I will.

(Whereupon Exhibit No, 2wasm?§k;a;f§t 

| identificatidn.) $i2 .
I'm returning.to you what's been marked ai
Exhibit 2, So you're tqitify;nq‘that‘you ;eceivoa
this on the first day o# triﬁl7 |
That's right.
Was that when you first met withlur.;ﬁ;shingtdn on
thi;, on that first day ot-trigl? Did‘he_éigé;it to
you immediately at the beginning of the d§;§': '
He gave it to me just before we started the trial,

That's right.

‘; ;§;6_hc indicate to you why he thought those fourtbenwl
:ﬁﬁiéblo named there might be important as witnesses

.:"gfiﬂchii case?

‘We didn't eVon.havé time to discuss it because the
trial ittrﬁjd 1nmediate1y thereafter.
Did you request an adjournment based on this

potentigilj'naw information or new witneésas?




adjournment.

Now, of those names on that-lis?.

heard prior to receiving it? And

ones.
7 SN

ét Gola Richardson.

brp"xigepresented him, and I




Did you discuss those names with him at all during

Now, the trial proceeded and lasted for--was it
I think it was three dayl.' e T ¥ ,:?7£
Did you ever ask him if any of those potential

witnesses had phone numbers that Mr, washinqton

I alknd him to provide them at tho trial 1{ ho could

do so and he did produco two of them.f Nam ‘y, he

producod Ssandra Bloe and he producod Jeromo Pickins,

In other words, you'left it to your client*té try to

There was no way I could have an oppoptﬁhity to

contact 'them at that late time. I was busy trying

ﬁow( Mr, Washington was in custody at the time of

"'So his resources Wére limited to what a person in

custodyéwould hhv;'as far as contacting people by

| A No.
42 Q
3 the breaks 1h the course of the trial?
¢ A No, I didn't.
5 a.
6 | three d#y-?‘
'7 A ”
8 Q
§‘ |
ib could provide to you?
PR
12
13
14 nnd I used both qf them.
RN &
16 ‘ get tho:o witnoss;i'to_court?-
gt '
'19 ‘ ‘the case.
e s e, he trdal; is that right?
22 ,‘ A ;ghgt“- right.
3% 9 | |
24
25 telephone or othcrwisé?

17

MEBENRNEE..  TTE— RGeS R e




TR

10

D 2o G5t

AN

13

14

15
bl

e

22

23

24

25

o e e

Richardson?

‘That's riqht.

()

That's right.

Now, when you prepared the alibi defense, Mr.

Washington did tell you that he was at the house at
1852 North 24th Place; is that correct?
That's right.

And he told you that that was, the home of Gplyl

et TR

Richardson?

Right : 'Féﬁk

And it's your testlmony that he never mgqtdould lny

ot the other persons on that list to xou priur to, d

the morning of the first day of trinl?_ ’iéf"r
That's right

Ho never mentioned specificully David Bro#n or Dnvid :

And he never montioned Sharon Brown._aﬂ;

lot until the day of the trial.

80 whon ho delcribad the events that . occnrrad dt

"5Nrf¢blu tichardton s housc while he was thcrc, did he

 .»716.lc:ibe thnlc as being just he and Gola being there

 f‘€nd no one 'ldo?

':'?hqt'l righthfg

And you havc no notes w1th you in Your file
indicatsng that you've written down what he told

you?
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flast hcarinc?

'fgtt thﬁ doér by a live-in boyfriend

Qlﬂni_ﬂtd rou~dotormino tho'namo,of that person?

w~

No. I remember what he told me. I preoired the

Notico of Alibi,‘and I beliovo,ho oigned it.  ‘And I
subpoenaed Gola Richardson‘on tho 11th of June fof'
appearance‘on on the 13th, and ohenotioe came back

from the sheriff's department that shelleft for a
‘ .«*ﬁ“ﬂojﬁ~f jj
| | .f:;;a'ur o _p,w'” % N .:- VJ ‘. ; £, &
So you did attempt to use the sheriff to subpoena

week.

Gola Richordlon?

Yes, I did.

pid you make any attempt .to p-r-onqliy 1ntervi¢wi
Gola Richardson or to have anyone interviqw hor on
your behalf?. | . e

On many occasions., I oold youduriﬁg;;ooflﬁ;ff&?”"

Forgive me if I'm covering ground that was covered.

1 don't remember every gquestion or answer from the

<'o§0if I did. % : huve to look through the file.

‘.Robort Jono; 1dontifled himself as a live in

boririond, ﬂaid Gola Rlchardson was not home, that
hg,ﬂould.advioe her to contact me, which he failed

to do even thoughQI left'a ¢alling card. I then
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called?

(:)'. iy :..  ;;gg:ié.

tried to reach her on two other occcasions without

¥

success; There was no phone onbthe premises.

So you visiﬁod’hor house on thﬁao-occasions in. an
attempt to.speak to her?

That's right.

Did you eng¢ounter anyone other thanm :ni;_nx;$qég,,¢#-"

&

_you mentioned in any of thdso three viqiiéfﬁéﬂ'fcjf”g

No. He‘wés‘the only one.

pid you-- Did he answer tha doar on 111 threo”ot

these occasions? ; ,"9“”f§;f%; ﬁ;%;.

I remember he answered on one occalian
rcnembor what happened on the other occaﬂicns.g}~ .. 
What was Mr. Jones' first name again, pleaso?

Robert.

»ﬁéw,‘after‘testimony was closed, I undo{@tin@ﬁii”ﬁgiﬁff

reopened so that‘your other two wiﬁn@ﬁiﬁi{édﬁiﬁﬂ,

‘Thnt’l right. @i *"7ﬁ€fvfi?:?f7f“»

And tho tirut one you callod was Sandra Blou?

Ricﬂt\.

‘ﬂ§i‘lénq of a fimo did yoﬁ have to speak with Sandra

 ﬁi1bd; 1t you had any chance'at all?

Plthdyi a halt hour or so.

And during thlt half hour, aid you have an '

’opportunityvto inte:view hgr regarding the matters
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speaking with her during the trial. i

Right.

_gbfrectf | | o
'ﬁigh;. 3°th °£ these "1tn0‘se. corroborntdﬁ Nr;A“
,,1nllhinﬂton'l tostinony.: Bcth of those witnc::as h’dh?;f
.cvb crins convictions, and apparently tho jury chosoi{\
ftg disxaqurd thoir evidence.‘ |

V"%'r 'tt.x'th.:trial ended, I understaFA;thatfthe T

‘jury nont son¢ notos back.

,guiﬂunctiofrthifCourp, these are dpcu@ents'thdt'are

you would be asking her aboutlin her testimony? -

Ygs.

Did you have that half hour because there happened
to be a break in the trial or bocaﬁse you asked time
to speak with her? |

I don't remember how it happened, but igﬁﬁ#ﬁhﬁiﬁﬁ”

With regard to Jerome Plckinl,Ahowlldﬁﬁ?al#l S
opportunity did you have to .poak With hin?

About a half hour, p would say.

1%

And that too is during the course ot th 3

And the date they testified was the;fitqp date you q;}.

dvﬁrfmct_either of these two witnelies:zis;#hqﬁif

‘. MI, WASI!LEWSKI. I would like tO’have‘7.

these two itgngfmarked as exhibits. And for the

attached to_my'motions,
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(Whereupon Exhibits 3 and 4 were marked
for ideptification;) |
i'm.handinﬁ you nowhﬁhaﬁ have been marked as
Exhibits 3 and 4. I would like to stirﬁ w;th ﬁ~
Exhibit 3, Mr. Engle., Do you recall seoin&&éﬁatf
before? 2

Possible.

ﬂ»It at least purports to be a notcifxgéjﬁﬁé jd§y 

requesting certain evidepce ox tettiméﬁyl f@;g5ycu

able to read this Exhibit 37

1 ‘ean read this, mugshots of both defen&ants at time -

.Qt,lrrcst and testimony of Jana Dornuf;nt:‘
?pfbliminary hearihg} page 6, lino 16; pig:rs, 1ine
'Qif'paqo 9, line 15,5why was cnr conthdniﬁqiionairel
9ﬁlsh1nqton stoppod by polic., how many auspic£s Qere %
\‘fgtkcn to the bar tqr identification after tha.wiiw?*
“i f§bboﬁYo and tharo‘is Kﬁdﬁqtibn,'You;ll have to.

*#ﬁir on ' your Qollodtiva:memoriés for this evidencer

Af thoruﬁpef riqht*hahd corner there is a time

1ndicatod I boligve.

a3:05.

Dc you recall whether or not either the Court or the

assistant district attorney you‘consu;pgd with

regard to this note--
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I don't recall what the details were, but I know

that the Judge had a roquostAfron the jurors, and he

‘told them to rely on their own collective memories.

You know that because that's whlt‘s'wridtengon
Exhibit 3vorvbacuuse you romémﬁor that?

I remembor thnﬁ;

Wuo that aéﬁ. on the fecord in open Couoé?:;“

I'believe it was.

‘Was that done after a consultation among thofobuns§1]>

“and the Court? : O ;f Tf“_?'e

 evidence should be given to the Jury vqrauang;hwm

And do you recall whether you- took n po-ition with

regard to the——whether or not the—-any ot thil

request?

* You'd have to look at the transeript. I dem't

remember.

SQNat that point,‘you don‘t know What'position ‘i!j-

. any, you took either agreeinq to or obgoctinq to the

rcqueot?

I can't romoubor. no

"_uoving on to Exhibit 4.

Yes. Reque-t t-stimony of Jane Dornuf in regard to'

identifying the suspects who were brought ho tavern

’two hours after robbery, ‘and cross-examznation, also

23
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some testimony of James Davis.

Do you recall seeing this before?

I remembe£ thaf there was some question.
Do you reculi if this Exhibit 4 request was made by
the jury before or after the Bxhibit 3 ;qqqut?,

I don't remémbur. s .

SRLTON LREWRREE. 10 thgre Nas o heurinq‘f'w‘.ﬁh'ﬁf—ﬂia.

. Court and the assistant dintrict attornay on whether\

or not this raquost should be Orlnted or doni.d?

_',:‘_"A“ R U
T

I ecan't ramqmber. ~ } }gz:fr-i~

Do you remember if you took a poiitidhfdt'ﬁhd u**f’

pouition with reqard to whether this roque.t should"}*‘

be qranted or denied?

I can't remember. ?‘-_;é“pﬁﬁﬂ“

Do you remember if the request VQiléfiht;djobfpr“i

denied?

No, I can't.

MR, WASIELEWSKI: That concludes my

_questions, Mr. Engle.

THE WITNESS: Shall I give these exhibits

to the Court?

THE COURT: Ms. Heard may have some

questions.

CROSS~EXAMINATION




b § BY NS. HEARD:
2 Q Mr. Engle, you said you've 'been practicing law\since
3 19447
4 A Right.
5 Q And about 95 percent of your prictice,c@:?ghggf is
6 in criminal defense work? F ok
7 A Right. 
8 | Q - 'With regards to yourlrepresentation ofxﬂr;a n'
é ' Washington, you were ippointod after g@é@gor'laﬁyer
10 | e had been granted leave to withdraw; ié}igié ri“ht?. 
§ AN Right. | | e o ‘
12 gL Aa T ENiak you indicated in yonf tostimony‘on ;
13" 3 Hévember 16th, Mr. Enple; that you @ithes wpeke in
14 .. person or'by phong to Mf.1Wasﬁington épproxim&}elyk
| fﬁ%;;.é? fourteen times pribr to the June 10th triﬂl d&é#f,
16 ,  ;v - % think that's right. o
u b o Q .' And_I;m qoing from my note?, I believe»yogiiﬁaic;é;d"
1§  ‘- : ~£hat approximately two or three of those |
15', ,v" qonveréatioﬁs’wéfe by phoni. |
20 - A Riéht‘ ‘
5?1;5'9' Durindrtho”qpufso of théée fourteen meeiingsin
7122Q : person or bg.pAOno‘with Mr. Washington, did yoU;in‘>
4y fact diﬁcuss with him ﬁhat his defénse-wéuid‘be,Wi;h T
24  regards to this ca;e?' L : ) : ‘ ’  . <
25 A Yes, Ir did. |

25
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b e AN BEeees T ERRERLemee TRMEGER ORI S . -
(j) ‘fj{:)_
1 Q And did you explain to him as you are his counsel
2 that you would need his assistance crafting a
3 defense? v
4 i I did.
» Q Did You-requost of him that any informa;%gﬂ?thatv-
iy ; would assist in that defense-- :ﬂwi;;“?;%:;
R 1414, | ‘ X :
o g o) '-Did you ask him to provide you ﬁitﬁé;ﬁggf;;€i0§jﬁh_‘
9f  » to where he was or--for ‘“‘“Flﬁ'.b°°P;§;F3§?CéH;§ ~i;_
10.' 1 A cptrobornte.ﬁher.,he was.¥ e B S el

WCON ek

< S o : It's your testimony todaf) and I'bélievq if was on

L300 0 November 16th, that you did not receive specific

14 &7 A4 ‘nqmas_ot individuals whe could assist in that

18 defense from Mr. Washington: it}thgt'righfi"_

A R That's correct.

17;”A Q . And it's also your testimony then tﬁqt?éh;}hbf?ﬁ:tkr,f

18 " day of trial, bding June 19th,1you ynro presCﬁted‘,~
19 _ the list of witnesses that I beliéve‘ﬁgh”hirkgg]ﬁﬁ '
Q7 o Bxhibit 2: 18 that correct? |

21, A .. THat's right,

2L % Q@  And Exhibit 2 comsisted of fourteen different names
g 1 30 . of individuals, as far as you know?
24 A correct.
25 Q And‘on that list were there any‘phoné numbers or
26
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~Milwaukee or anywhere else?

No.

<:> oy .; ‘i"”ﬁ?§:j?

addrelées or 'any way for jou~td contact these
individuals?

Yes.

And other than the individual whose nami you
identified as Tarly Dall, that you knew ta bo Mr .
Washington 8 prior lawyer, did you know porsonally

any of these other people?

No. e " n A n b

e R

Did you know whether these peoplé':;jﬁgéégin'

At some point in time, oy then attompted ko contactf-"

Gola Richardson; is that corrcct?
That was at the beqinning. -That was the alibi x

witness he provided for me with the addxala.

And you indicated that you went to tho rccidcnco orf}

the addresl that was provided to you by Mr,a'iuc
wuahington?
I did.

And‘that you were advised by a male who identified

'hiﬁselt as Robert Jones, I believe it was,"that Ms. .

.‘RiChardson.wil not there} but he would adviss hér te

contact you?
Whatever the name was, yes.

And you left a buéiness card or some kind of a -

27
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'(:)' n f 1, (:)

documentation for him to give to Ms. Richardson?

Busincis card.

And ybu tried on two other occasions in person to
contact Ms. Richardson?

1 ata. |

And you were aware that she had no teleyhﬁ#e{“is
that correct?: l | . S
Right. | s
At some point in time them, youicbniaééd@?thq1:’“
Milwaukee County Sheriff's Dopnttmentnnd“ankad;théﬁ  

to attempt to serve Ms, Richardson toftgstify at Mr,

1 d4id. . I gave him a subpoenl_tb serve.

And I believe it was yéur testimony that you were
advised that‘thoy hldiittempted_to serve Ms.
Riehardson;.but sh. would be unavqilabla[fet one f

week?

‘This was thd.notationvén the gserved subpoena,:whidh

was rqtufnad-to me and read, Subject is out ot'town

for a week.

V'With regards to Sandra Bléq thenTand Jerqme Pickins,

.. ¥you had no_knowlodde_of these people prior_ﬁg the

trial date when Mr, Washingtbn advised yOu.sf theit_
existence?

Right.

28
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_the Court allowed thh“:egtimohy‘to'bg'ﬁeaﬁéh93 and1--h

“occur with Mr. Pickins?

‘second time?

And do you recali that‘aftef the State had rested
and after both Defense had rested, we were in
¢hambers having the jury instructionrcouterence when
a witn‘ss'nhowed'up?

Yes,

And that witne;' was Sandra ﬁloe?'

Yob. | |

Do you recall that over the State's objection the

that you were allowed to[preseﬁt:that tistiﬁonr gae
the -jury? | , oo s ALY
Yes.

And correct me if I'm wrong, did the same thing-"

zos}

We had closed testimony?
e

Aﬁ§ the Stafc,gqaip objéctqd to reopening for a

% don'tkronlmbbflif ﬁhe'State.objected, but’th§_
Court grunt;dimf,quuest to have thém tes;ify; |
And both'ﬁr;.Pickins and Ms. Blb§ then. testified to
your reéolleccibﬁ consistent with the version of thé
facts that Mr. Wgshington gave ﬁhen he testified? ff

Exactly.
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With regards to Exhibit, I think_itfs No.:1, the '

packet of police reports.

Huh~huh.

Mr.. Waslesski referred you to paue 385 und 36, I s
believe. That was a statement ot a Laothi bobly I
would ask you to look at the pages thutscre, that
follow that, the statement of a Cliftord Buasloyr

Do you see those? _One and two p&qes?ws."

Yes .

;‘1. £

_ Not the first pngo or thc fase -heet but tho locond

page of Mr. Beasley, are . you lble to rend T A would

say the bottom half of the page, whcre it §330 ¢if?;

statement of prisoner? : By 2{ _;v,
MR. WASIELEWSKI: 1I'm sorry, what p;§e>,;e

we on, plonse?

¥ e M8, HEARD: I think you nunbered if hﬁt;f“'

Abthft7tcidm It's'the‘one you have, q:é lookinq:&t, 

riqht thore._ 4

Tkl HITNESS. I‘cih read pieces of ;t{‘

 Ok¢y' Lot'l‘qo dcwn fiva lines. Can you éen whéré:
,'it st.t.l. l“t-l*t*e 'S?
,Statos attot bieting him up they were riding down ;

_tho -treet when somebody told him to pull ovcr.

And you continue there?

State subject thit'somethind is”Washington came up--

30
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could it be later ID as Washington in pircnthoses?

Yes: :

Okay.

~=game up to the car,vtold the guy when'asked fbudly
if he could get=- |

Drépped maybe?

~=dropped around the the corner. Subjgcﬁnééfzin"
carrying a something in red baﬁ, a‘$i§i:§nd'r;dbag,
This Qubject said something mO;nrounduthohcornar _ 
botauéo I got‘thore. St‘tedhéﬁdpenedvup bagriﬁd“he;
lopked and iéw a shotgun;' Stated he triﬁq'tbﬁhﬁrry}

Dréppeg guy off buﬁ-*majbe—--‘m”

Right.

'r-police'dtoppcd them. Could that be?jﬂ

It looks like it. Police stopped them.

Had you ever made any contact with Clifford Beasley?

zﬁoﬁv

You were lﬁlté th(t Cllftord‘Bonsléy.and-beotha

:Lbhly wdré'fﬁ§1tnp indi&idualllwho were ar:étted'in
' aicar with Mr. Washington-=

“?a couple of hours after the robbery of the Jelly

Scot Tavern?
Right.

Those two indiVidunls aléong with Mr. Washington were

3t
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taken back to the Jolly Scot Tavern?

Right.

You recall that oply Mx . W?shinqtoh waﬁﬁidéntified
out of those three people?

That's eLgks, i |

Do you recall the cross-examin#tion of ﬁr. Wagher as
& privute~1nve'tigatof hired by Mr. Plantinga?“
Yes. y 11 _ : 9

Do you recall spccifically}the i;fbfﬁﬁtion rechrdin§
Mr. Kid having idenfified somcbng or,indbcatcd,that’r

someone by the name of Wdihinqtbn‘hnd robbed him..

Yes.
‘Do you remember my asking Mr.vw.gner‘iidhé?ﬁudfg'
‘memorandum or any notes that mnde rcterence‘téftﬁip?

lfrri'don‘é,renomber.

Qddld you start with line 21 on page 337

B¢ 0 MR. WASIBLEWSKI: For the record. could

. §ou give the date of the transeript you're reading

MS. HEARD: 1It's exhibit, did we mark»;ﬁiﬁ
as an .xhibii?-rlt‘s the same one you are referrinq 

to, dated Jude 12, 1991, line 21, page 33 thitough -

page 36;

THE WITNESS: I've ‘read it.

With regards to whether or not Mr. Wagner had

32
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generated any memorandum or reports as to his

report did it contain your clion:. Mr.AWaphington'ia NG

’Thut's right. ‘ o

‘Is that based, Mr. Engle, on tbe fnct that you
' -bolicvod that hc had been nutficiently impegched?,r.‘

nﬁﬁutft riﬁht ,
‘Mr= Euqle.*would 1¢ be fnir lo say that duting tha _V

_eoﬂncn pt znur representation uith Mr. Wlshlngton
Vcry luch lb.
»'iatorested tn huving you excused or objecting aloud

I'Asked him on two or three oécasions to allow misto

éonversations with Mr. Kid, isn't it correct thaé on
cross-examination'he indicated that he ‘did inﬂtaét
dondrate a rcpoft.

Yes.

And isn't it also ﬁruo on cro-s‘ex;minqgion that it

was, that Mr. Wagner testified that no where in that

name or any reference to a Wlsﬁiﬁq;gng‘ '

Did you then make a. deciuion thnt you woulﬂn 2 go ,'
any further into that information with Mr. Wagner?

Yes.

b had a tathor tumultuoua rel;tionship?
W.r¢ thero ppints in time whore Mr. Washington was
5 :'\‘

to withdraw tron«hls counsel?

withdraw, and he said, Nb, you're gonna finish‘ﬁhis
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close of the trial with Mrs Washington-hndrnr.

e 1nitiated two examinations as to hia competoncy,

-lttorney s otfica then turnishod an 1mplrtia1 one
'bqpnusc‘of time runninqguhort.‘;nnd the palygraph__g’
'{_ﬁﬁéﬁfno'indicatéd he was nbt telling the truth. .

'ﬂjth,rtgardp to the two examinations regarding

P'htd p¢nding}it‘th1s same time; isn't that cbrraét? ¥

‘ : Cl‘és »
"with regards to those examinations, were they done
: by you at Mr. Washington s request?

‘They were.

thingifor me;A

Mr. ‘Engle, do you xecall, 'as a matter of fact at the

Johnson, whether or not Mr.\Wanhington oxprosida,
displeasure with you at that peint in tile? »

No. He was very complimentary of mn, tnlling ‘me

what a great job I did on it until“the vordicﬁ came,
and then he ho became ex&remoly uhhupﬁy;jﬁt midht i

allo itute, if this is holpful to both pattlen, théi,f
and one, this is by a psychiatrist exumining-him;'

and one, polygraph expert who uttempted‘to'examine

hin Wat-unnble to do so, and in the dlstrict

éonpotthy}lthosé wereunot_specifically with regards

ﬁd‘thtl*chqq:buc another case that Mr. Washington =

One ﬁls.ll:EG the other case and one was as to thi&-v'

—— R RN



1 Q So it would be fair so say when Mr. Washington made
2 a request of you in your c&pacity as ‘counsel, you
3 attempted to meet those requests as best as you
& could? o
5 A Always.
6 Q With regards to the list of witnessé; £hat was
7 . marked -as Exhibitiz,'had you had.thé opp9ftun1ty'to
8‘, , reéeive that list prior to the dly»éf}éﬁiigrial,,-’~
9 - wauld you have attempted to eoﬁtictithéigi
10 _ _ individyals? ok
T O
 13 4 i -"‘ MS. HEARD: Judge, I don't have any.
.'filg_» : turthér/quostions. |
‘14i ;.ai T i 'THE COURT: 'Aﬁy reditpdt?i ”
T MR: WASIELEWSKI: Just b £ XFE

L

16 % REDIRECT EXAMINATION

27 | BY MR. WASIELEWSKI:

 18; . Qv?j Mr. Engle, you were askedribouﬁ your attempts to
iﬁv‘if57 | ﬁgvo ;he shdritt ;pf§e Gola Richardson and you
120  , r' ' ‘ptédtced som-thind‘frbm your file; énd I would 11§§.'¢
W dkake s iéok‘tﬁ’thht, please. |
22 A . Okay.. |
23 AR Néﬁ, Mr. Enqlo, you stated that Mr. Washington didv
24 . tell you abdut thﬁrname of Gola Ricﬂardson? .
25 A That's right. 7 |



f : 1 o And ‘you stated that that hana was included in the:
- . Notice of Alibi?
AL Right

| 4 Q And do you know when that Notice ot Alibi was filed?
{ 5 A It was signed by Vonaire Washington indicating
| 6 . approved by defendant. ‘

N |
i | 8 s (Wﬁoreupon Exhibit No., 5 was mq:ked‘for
j | ; 9 LR : 3 ’ ~identification.) .
; 29 '-Q' : 'ﬁaa there a date anywhere on it?
| % : ! ;
| R T My copy ‘doesn't have the date.
E ia . Qt' Now, Notices of Alibi by_stutut@ must be tiléd—~ 

< N R G Wait a minute. It was 1§r11~23ﬁdii991, at .
| 14“‘ ,Qv,2=251p.§,/ ' : i

v 155,4-Q7i ‘,9¥?§tii§9dﬁth' tziil-proceqdad_in‘the qdqe~9n what
L 74 R 3 SR ‘;; . :
- - 1?- "A" ; 4

;e"' Q.f ‘Do yéuuknowftﬂt exact date? _ :
‘ il9 A:f "I think it.IAl Juho 1Dth but I'm not sure.- |
E 'j 20 v that'l riqht.;*ﬂaw, when did you take this suprtna?;'
? o ' i.iii"dx‘ :ito the shoriﬂz_to“he served on Ms. Richardson? 'Iiﬁir
é“ﬁf' F ,'22  i : v:.uhewinq you whatsi baen marked as Exhibit 5?.2 .
": 23 ' h/'v I took > 7 down there on the 11th and asked for them»i'

24 : to subpcena her for the 13th. |

25 Q So you waited until tha sqcond day of triéllbéftfé

36
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g_thut;trup?v

Moy it's not  true

you even tﬁok a subpoena torthe shqriff tu attempt
to achieve service through the sheriff of Gola
Richarﬁscn; isn't that right?

I had no way of knowing what day 1'wou1d need them.
You have the rest of what I gave you. '

Thaf's-- Yes, “ That's been markoaA;sfggzexhibit
now, Mr. Engle?

Okay.

Now, now“youstestificd.that‘MﬁQ:Washinétonrguve you 

Bxhibit 2, that Hand- wrlttan li!t ot witnosses on

the first day ot trial Junc 10th.- cOrrect?

Riqht.

'And after that,.the next day, the Qecond day of
'trinl 1s ‘when you want to the sheriff to attempt to

’ﬁive qun Rich&tdﬂOn sqrvod nith a. subpo%na, is that

60 atﬁthut ﬂnul eime yeu could haye brought

vtubpaﬁnul tq thc sheriff to ‘be served on any . or nll

éﬁ tho-o o th!'*list. which is Bxhibit 2:vian;t \'f‘

:‘-xhero'were no addrdtsos;‘and ILQ"

IR

didn’t'know;whe?- any of the those.papk;e»wireiu,i'
'But you testified you_didn't ask Mr. Wééhi#qﬁqn

'anything';bout-thene ﬁiiaesués?

o P

L LRl N, T
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T

g A I was bu;f trying the case. I~waapft preparing for
2 | a case.. I had no time to do any-ef that. ‘ -
3 8 Do, you hnv9 that transcript of June 12th there, Mr.
4 ’Engle? ‘. g e |
5 A Yes. |
6 Q | Now, ih your response to Quastions from Ms. Heard,
7 ;ho.nskod you about questions asked to'ﬁhis »
3» ? invéstigator, Mr. Wagﬁer?'
"‘9 ol Huh-huh. ' |
10 ..Q; A@dvin tﬁe course bf thatvéxanination,'you indicated
‘11 ‘ “that shg.brouqht out the fact tha£ jeu£ ciient‘§ ‘
12 .. name, Vonaire Washington, did not-appear aﬁy#her; in
“i13 Mr, Wagner's report; isn't thuﬁ corfect? v |
lcf‘ A _ That's riaht | |
18 . 9 1!&& shqibrqnght thtt out only after you had had an'
16 i ~‘quor&unity to qnestion Mr. Wagner, and you did not
'17.ﬁ€'“  btinq that &ut in your crol-—cx:mination, isn't that
| 18; Vﬁrr:*corroct? ,";i. 731 i &
? kiﬁl? A ,: I bteuqht out thc tact that he didn t have the fjrst
E  __' i 7+ Afes ;.-Anqm. of ur.tﬂhphiﬂqton )
; | 2;$.  Q. .'nYou hrouqbtvonc that you did not have Mr.
Eu*f” | ,22'” ' ﬁ¢lh$nqton~§ first name?
| a3 A e '
24 Q ‘But after you were done w;th-your-Cross-examinaﬁioﬁ:’
‘_25' of Mr. Waqnery;i; was only thqn-that M&Q Heard )

38

e N L e R R el QLS et il S



e .

11

13

1a
5y
@
m

4.‘30‘. &

.

22

23

24

25

”'r.., he said that.

b R o vw._,

brought out that this investigator didn'*t-have any

where - in ‘his rGDOrt your cliont'n name, Washington.

I think that's right

Now, you testified that you had a competency
evaluation done on Mr. Washington; isn’'t that right?

1'did. Twe of thenm, ' ;1;,

'Two different examinations? % b “S0

Yes. First he asked one on the abusive child, an
then he said, No, that wasn't what I wanted. It was

on this one here. So I had § i0cond one done.

Isn't it true that Mr. Washington‘s actual request
was for some psychological counuelinq or halp?
‘No.

'Isn t it true thlt Mr. Wash1ngton adv;sed you that

h& fﬁlt L) qrcnt danl of stross,'and that that's what

'Q‘ﬂ% to.tt Iuﬁ to ’!:hn incidcnt that resultqd in thc

damm df d&‘:lld mne? R

Bo 1sn t it carruutfthnt hc wanted . some kind of

'ovaluation cnd hﬁip andfnot a competency evaluation?

No, that iln t wutt he wnnted

- Did 'you have qnx;question'thatvur. washington was

able to help you prepare for trial?
There was,somyrquOItion in my mind, that's why o

asked for tho ptychiatr1e oxaminatlon

39
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80 you asked for it based on your own belief?

No}..ﬁ;;iiked
‘ MR.
THE

back.
MR.
take. That's
THE
THE
exhibits here
MR.
to the clefk.
MS.

THE

‘witnesses.!

othE

L A BRSO

\ ppal 4 f
Wi MR
: i

bbject to Mr.

THE

for it and I conéurred.
WASIELEWSKI: Thank you,

WITNESS: I'11l give the twe exhibits

UASIELEWSKI; Thoftransctipt'x will
not been marked as’ an exhibit.
COURT: Oh, okay: . = s

COURT: You'd better 1e§§e'§he

this time.’

WA#I!LEWSKI: I‘li give the exhibits
HEARD: I have no further duésfiéns;

CLERK: We‘re‘missing the list of

WITNESS;5 YQu,gave Lt'bécﬁ~;§ume, yes}

A
e 4

CLBkk{:-Thﬁnk‘you.

WASTELEWSKI: Ms. Bpﬁrdland~i,doq‘tﬁ

Bﬁgig.loaving.

COﬁ‘RTV:;- Fine.

" Whereupén GOLA RICHARSON, called as a

witneis‘heroin; having been first duly sworn,

teétify on her oath as follows:

. THE CLERK:

Ma'am, pleadase state your full .

40
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Q v
A% Yea, Tido.
Q

name and spell your last name.

;}Qliﬂ?HE WITNESS: ' Gola Richar@son,

R-i;c-h;a-r~d~s~o*n.
THE COURT: How do yoﬁ épell jpur first
name . |
THE WITNES: G-o~l-a.s
THE COURT: G*o'l-a?:
THE WITNESS: Ruh—AUh.'
DIRECT EXAMINATION |
BY MR. WASIELEWSKI:
Q- 7 Ms; Richardlon, I would like toﬁdiroét your
% attention to July 1990, thre did you live at that
Vtiha?' 2
A’ 1852'nqrth>§4§h{Place.

And xbuﬁcnntinue to reside there today?:;°79

5

@ag:ﬁiﬁi??ou'resid.d’there continuously. from July of

uiﬁﬁé;;o.the pfésent?

A ' Yes, I have:

Q Now, back at that time in July of 1990, did you know

& person named Vonaire Washington?

A Yes.

Q ., ' How long had you known him at that point?

A Maybe a year.

Q Did you have any‘contact with him dn}that dabe?_
0



Yes, I did."
A,Hhon did'YOu first have contact with him on that
dateé » |
When he came to my house that qftprnoénsgi;
MS. HEARD: I never heard th§,dqto.:
THE COURT: I didn't eithqr.'

I direct your attention speci!igglly»to July 15th of .

10
o1
13
‘ 1¢.“
il
16
17
18
e
20
2L
22
23
24

25

fbﬁ go@ffd

1990; do you remembes thet d@tggf_iﬂ

‘July-é

' July 18th of 1990.

THE COURT: He's asking you if you

The day he came to my house?

‘remember that that's the date?

% _THE WITNESS: No. I don't remember the

<

Inﬁéhid like to direct your attention tdifhg’mp;t

mﬁébef} well,

had Mr. Washington been to

iéﬁi;jin the past?

2

recent time you saw him at your house.

I;oan‘t'rédéll no dates.

saw him?

Yes, I do.

Do ybu know why that was “the last time you saw him?

42

: Do you remémber what happened'on the last day you
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- BécauSG he was incarcerated after that day.

(:> .jf | | : :’<:)ﬁ

Yes, & do: -

Why was that?

So:on thiaglaét day you saw him.: - Where were you

- when you saw him first?

At my hbme.

“And what time was it when you firltfggy“him that

day?

‘One that afto:nooh.

Doiyou'recall who, if anyona‘nisi. ﬁas at‘your'home
at that time?

Yés.

Who.was there?

4“°;:”2{3i'£§rf;mY;brother, and 8 friend down thé
Wt 0 ‘

 *§‘§ é;olﬁﬁ;“fﬁil names of those people?

‘?gkg; “$3ga§a} David Brown, Jerome Pickins.

-ggifijéﬂﬁﬁﬁﬂofathose is your brother?

“Y;!;f;{f:  

Which one is that?

David Brown,
And one of ;those is your sister?

Sharon Brown.

And how long did Mr.IWashington remnin’with_yOu'th&t

afternoon?
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I'm sure,  Pretty sure.

:*'qulstionu lbout whether she, for examplo..ﬂhp:got

s S RE i, el i, Bttt U Bl ” e

Until 'six, six-thirty, seven.

Aré you sure of the time or unuuio?

What did you ‘do during that tiﬁa.

‘MS. HEARD: Judge, I'm jﬁst going to

object. I don't understand how this is relevant
Lo+~

THE COURT: I'm net":ure oithor. She

testified at ‘the trial, didn t uhe?
MR, WASIELEWSKI: Noj;-she didn't, The .
point ‘of this testimony, Your Hpnor,'is'th&t‘fﬁere'

was an alibi witness available that Mr, Engle failed

to havo producod &% trisl and testify at: t:lal.

: Ms, HEARD Well Judge, I guess 1t

ifdocsn t-~i My position is I don't really, I don't

X

ﬁnow thlt it matters what she said if Mr..Engle

nﬂg»ﬁp}ﬁrtov-ecure her. I guess if he asked

'tht butinlat card or that kind of thing.

THB COURT I'm not going to rjtry'the 
case. -§; 
‘ ki? WASIELEWSKI: Well, Judge, thefpoihibf
that Ifm tryip§ to make here is thatj%%id is.an'
Ineffective Assistance‘o§ Counsei &qfibﬁiand I have
to show tw0'§§iscs: I hifq to sh@wﬁiﬁat‘ur. Edgle‘s
a4
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Du dsladids Q

| performance was bolow ‘the nzandard of a roasonable

attorney, and 1 believa itiwas in his failure to
produce this with.ss,?gnd I gn‘qoiﬁq to ask her
questions about Her aﬁ#ilasiiity,

But I»;lso have to show th&t‘;hera-was
hatm or prejudice becguso of .that ineffective
porfdrmanco. If I don't ustlblish thaﬁius.

Richardson is an alibi witness, then the;facf?that

‘she wasn't produced at trial shows no'prejudice.

MS. HEARD: I don' t kpow though, Judgo,
thlt you ha#e to get into the details that: sho would

pestlfy;to._.I undexstand that he's indicated that

"thithncsvih'alibi witness, 'Mr. Engle submitted a
ftﬂotice ot Llibi that indicates that.
f;hﬁ'%f‘”;i' I think what we have to addrcss is whether

'ﬂbt not -ho Wau available and whether his etforts

jrqg;:aaénnble toimecure her as an alibi witncnl.,-

"*f4hbcrtng_whu :it 1' she would have said..,wiff"ﬁ

”Ti; CbUlT I agree, I don' t thlnk that

qnttinq ia“ %ht dotails of what her testinony would:

r,‘,i‘ J

have bo.nwi‘Q'?EIQVant othor ‘than the broad

‘parameters’ that you already have qsgtbt;ph04¢ that

she was homé,.thnt‘he was'thcro,“aﬂqjﬁhcrn:ﬁere

other witnesié;y?jnd.they were therofﬁntii‘G:BO in
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the evening.

MR. WASIELEWSKI: -Well, 4f the Court: will
indulge me;, I would just ask a few‘more guestdions.
THE COURT: Go ahead, ‘if it will make you
fiel more comfortable. '
WASIELEWSKI:
Was Mr. Washington continuously there betﬁ.eh the

time you indicated he arrived ana the timé he left?

- Yes.

Déﬂyou recall any time when you weren't with him?
No.

Do you recnll what you d1d that afternoon?

fWutched tclevision.
1590 you rccall lnything unusual happenlng outside of
:your house in rour nelqhborhood that a!tornoon?
('}Ynsg ;  .':}';;fg£7
 ija¢t happ-nod2

:,?horcﬁwas u qun fired down the street. .SQmeone was

;ﬁas that Mr. Washihgtonlleft‘your
/yas on foot or in a car?
Yes. Bcdadit hll%Car dldn t start that day.

So do you know how he did leavq‘igqp;s ‘car wouldn't

- start? o

He left wgiﬁingQ
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Did you gee him go out?

Pardoh ha.,i<b |

Did you hei;him loave‘and goe out?
Did I see him leave walking?

Right.

Yes.
bid you‘sce him'walkinq boyong yourvffoot doo:‘or—-
He said he was going to valk:orouod the.corner o
IQD if he could get a ride . to start his car.
Noﬁ,énoving you up a year, I would like ‘to direct

your attention to June of 1991, Were YOu‘living at

, thqt‘Slme address?

£ TR

P s

7“6#3 ch.tﬁ Milﬁaukee continuoﬁsly in tho’mohth of

‘gune'ot were thbroftimes when you left?

Wdll{ﬂI leff‘and iont to Atlanta, but that was at
thg Qgﬂ o!,duao un;il August, right before school
ltnrtqd, the ond et August " VFJJ

nuxine thltﬁtimas did you have occasion to sit in

tht courtroon'anﬂ.hear testimony from a Mr. xngle?

Were you 1n%tht conrtroom when another witness

testifiod?
TRE COUR?z He means today

THE wzmnss Today. ©Oh, yeé."

47
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Had you ever seen that man before other tpan in this
courtroom? ‘ ' |

No.

Did you av.rifeccive anything that was left at your
house Qith fhe name of Isadore Engle on it? |
No.

Did you hear Mr. Bngle tost1£y that he 'went to your

hguse und ‘thdat the door was nn-wcred by a: perlon

‘nunod Robort Jonos?

Do you know who Robert Jones is?

Né;

Did you hava a telephone number,-drftelephone, in

June o£ 1991?

Moy~

fDid anrOncﬁoverpattampt to contact you or did anyone

tucccQﬁfully contact you prior to June 13th 1991,

t.gardinq PQ!pibly being a witness in the caaﬂ?

fﬂou 13 i

VVﬁi'?waézszwsxx: I have ng further

qﬁutiom 5,

CROSS*IRKMINATION ’
HEARD:
Ms. Richardaon1_utn’you aware as to whether or not

anyone that*ﬁnl?tbsiding‘or‘visiting at your
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residence . in June of 1991 used¥the name Robert

Jones?
Maybe, Me. and my sister, we live together, so I
don't know:' I den’'t know a Robhrt Jonel.

You don t know gnyone named Robert Jones?

No.

And you don't, it's your testimony that you left

: QﬂWn in June but it wasn't until the end of June?

.,gkight,: It was the end of June.[u
Afiso it c0u1dn t have been around June 1lth o;i
i?§9§0_13th? '

Y.

,;And yau heard the testimony then of Mr Bngle-—

Right..

; fr—that'the Qheriff?s'dopartment attempted to serve

fﬁﬁu w$€h=§ lubpoon;? 

fﬂ&iﬂht¢fﬁffg
‘Aaut iﬁat a. black nale, no name'given,figdiCated thétt‘
| ;-jycu hnd 1u£t town and you would be gone for a week?
'*1gbt,.x f f 

Do you &paw who that person was? 'vipﬁ

N&I e

Di¢ anyone at all advise you that‘somedné'tfom the

sheriff's department had beenfio YBur house?

No.
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MS. HEARD: I don't have any further

questions.

MR. WA8IBLEWSKI:f I have nothing furthe;
of this witness, Judge.

fﬁE COURT: . Okay. Thank you..

MR. WASIELEWSKI: Judge, I wouid~request a

tive‘minutes recess, please.

i -YTHE COURT: Okay. 'It's Christmas,

“jfbyérjbhehtpqls,génerous. Let!s make it ten minutes.

%" MR WASIELEWSKI: = Okay.
' {Recess taken.)

THE COURT: Are you ready to proceed, Mr.

 »Wasie;dwskL?

MR. WASIELEWSKI: Yes. I would call David

‘Brown.

h R
s :

'-f%?;u;Lﬁlvxb'BRQWN,'calléd as a witness herein,

7.fhiyihq*bééh.firit=duly sworn, testify on his oath as

foliqﬁp:
.| THE CLERK: Sir, please state your full

dpmqfaﬂdpjpili your last name?

VTHE WITNESS: DaQid‘L. Broﬁna B-r—o-w—n. 
DIRECT' EXAMINATION |
WASIELEWSKI: N
Mx. Bré;;ix; wéuidllike to direcf Your atténtién and

50
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your memory back to a date July 15th, 1990. ' Where

were you living on that dite?

1852 North 24th Place.

-Who were you living with there?

Pardon meQ

Who were you living with there?

‘kruo ot my sistars, Sharon Brown and Gola Richardson
1f0n July 15th, 1990, do you recall whether wou were
:?V;bomo? | ‘ gt
 ?¥§;, I-wis;?f
"Db fpu know the person seated rext to med
f}ng. Washington.
ivqpai;; Washingtoh?
iﬁid'you knon him blék on July iSth of 1590?

3. not him that year when he first started seeing my

%
.,,»v. A

1¥ou knew him a yelt before then?
"i met: him thpt year when he first started seeing my

'_liltor.a Ho used £to come over to the house ‘a couple7

Ot tinqs.‘g}i_, &

Dig he have occasion to come over to the house on‘;;;

that date, July 15th of 19907

Welif I vdsiupstairs watching TV. When I come

, downﬁthips—*-
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'ﬁwashlhgton?. ;h‘

Please, listen to thewduestion,fnnd please try to

ariswer the question. o

oKay.

Do 'you recall when he came over to youf house on
July 15th, 199072

Yes. He was there.

 ;ﬁ6f§o§irachl1'what time it was when he arriv;d?

;:?f don't knon ‘when he arrived. A1l 'l kn°¥'1' "h°n'I “1
'nnw hin _ i :

25 ~»'Hhcn did you first see him on that day?

;;;? 'A?°und“noon. twelve or one o'clock in the atternooﬁ-

1f W5d'eile was home at that time?

Lrjuy sister Gola.‘

ET-,fAhyone olte?

fwﬂy :ioter Sharqn

'ﬂ]ﬁﬂll anybddr elsc pkesent when you first saw Mr.

:stgy down the street ﬁq,come'doﬁn‘A

r&;tive»or.slximlnutesr;f;er_l‘comé

:?qﬁ gtated you were upstairs?
B

| Is that aIIIOne house or is this two upits ind’a”

‘3

duplex?
It's two units up and down, It's not a duplex.
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; ;75_‘fgil_ ﬁi5u;§&iti§:§h;}e was a time you were out on the

It'sa one—taﬁily house. w2 SR TS 3
Q And you lived‘ubsclirs at tho'time?
2 ' Yoq.

Q And'your gisters, do they'live'upstairs or

downstairs?
A Me and Gola stayed upstairs, and my older sister

'~;,33ﬁiién}ﬂ§§e stayed downstairs.

e jfﬂ‘ﬁ¢'ﬁhitidiairbu'do that afternoon?
,;if” »vﬁgllj*1°wah ﬁpsfgirs_Watching Y. X cOmovdown and

;§:  '"ﬁ;shinétén‘tnd Gola was on the sofa watchinq'TV;.and

'Smﬁ,;VAdiiro; and Jerome, ‘we wgs sitting on the front
5poréh}i Itlwas raining.
Q;" 'Héw léﬁﬁ ﬁ;fe g6u with Mr. Washington on thaﬁ day.
A;l : H"stafed-hll.éhat-aftornoon, say about four or five
b 6!clockgthat iftdrnqon; #hat,gvening, Qntil about]:
X  6#0 éi;lo;? thl£ @ffernoon. b
g1 5y A )

’angiéhi

' x,b  ¢f¢lf

Q" f!ﬂdvkéhﬁut’iith you, Mr, Washington?_‘

Q AhdLSijono else was with you or no? ;
A Jerome Pickins.
Q And whiié'the three of you were out theréq'did_""

'énything unusual happen?



1 A

10

Other than it was raining thﬁt day,:ii was shooting
down. the street. |  v
‘Would you be able to descriﬁe7th|§ sho;tiﬁg i€ &
were to ask you?

MS. HEARD: Judge, I'm going io object.

fTHB WITNESS: Yes.

MR WASIBLBWSKI. 5 not'going to ask him . -

to dnscribe 1t.”

us. HEARD: I Jjust object te this line of

quostioninq. , ¢ ARES §

11 ‘?nY MR. wnsrznswsxz

12 ,'g*?~
15 .lfA;
a5 i?i
16 |
& 3 .m
e
»
20
Y
22
2% e
2
25 A

Did yau seo how Mr. Washington left?

HO left wtlklng

i Now. I would like to brlng you up a year, about a

y‘qx‘.to 2 dato rn June, specitically the days of i

June IOth throuqh the 13th, Were you, where were

“Fiou 1%van¢ at tbis time?

'1&52 North 24th Place.

And werc you living there continuously ‘since July of

1990, or were thure——

Iswai, 1 was 1£v1ng there up until about a couple ol

months aao._ I moved from my mothcr
You're talking about a couple of months batore
today s date here in Court?

Right.

A
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Q

I . talked to one guy last‘fcar’tn.the sumnmer, before
' never tried to contact me or anything about coming
;73q~was}§ﬁ-investigator for some attorney, that's all

“he said,

»/Nbf I wnuldn £ E

'contact ycu?

Did anyone attempt to contact: you regarding the

possibility of being a witness in the case?

the'trial,nbofora his case, I don't know which one,
what it was, but he télked to me on front porch

lbdutﬁwhat'happoned that day, and I told him, but he -

tO OOU!‘Y.

‘Was thjt person=-

fdeyou'femomber his name?
'N I don t.

Would you know it if you heard 1t?

Did yau soa a qantleman testify earlier today, Mr.

thdayb Ennle?

Yns.
Was it him? -
. No.

Other than hhat borson you talked about did anyone

~J,

DR S 6 NS

No.
Did you ever receive any notes or written hbssaqe?;‘

No.
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" Q You indicated your sister,’Shhron.ylives&F

0
by

Eighteen=~=
~-lives with you?. . ;

Yes.

W
> ©

§ el Was she present with you on 3u1y 15th, 19902
6 A  ¥;;f “3ﬁ§ ﬁa;Jin'the hous#; she never come out on
- ff:"Aﬁh;péich‘witskuIa_

Aﬁd.diéﬁsho iivo £heré ;ast'nummer in Juni.

% b s v .

10 pid -5§{1iv¢u£hora continuouslyé

11

o

Yé¢; “She been staying there all the time. -

12 :ﬁﬁpte'ii she today?

e

1. . iSHe had a few days to serve at the House of

i¢vv' wia-f5eorrec§ion.‘

8

:;§bﬂtha£3#7iher§ she is right now?

16 ffiichtﬁi»,J'ﬁ

17 0. % MR.IWASIBLEWSKI: Thank you, Mr. Brown.

ok .+ .CROSS - EXAMINATION
19 BY MS. HEARD: |
3w o Prior to today's date, Mr. Brown, you've never seen

21 Mr . Enqle,.tho-ittornay.that testified earlier?

-1 S T No, I haven't.
23 Q S6 you never talked to him at the residencﬁqu 185ﬁﬁ:
o North 24th Street or Place and told him th&t you -

25 : were Robert Jones?
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',June ot 1991

-ifHY silter has a boyfrlend.

-;th‘ dqcr':

(:}!’ {'- ‘%*”5 : :-, <:}

No.
Do  you know anyone by the name of Robert Jones?

No;, I domn't.

Did you ever talk to any Milwaukee County Sheriff's

dcputies who cameé to your house at 1852 Horth 24th

;f'Place? j"'“

‘>}VI talkod to one quy who said he was an invcstiqutOr

for an ;ttarnoy. and he asked me: about thc incident
that day, ana I told him,

But never ‘like a deputy sheriff in the uniforms that

' these people are wearing?
HHQT' 

 To &our7knéw1edqe, back in July of 1990 and through

were there any other black males that

;3&90d nt the re-idcnce be-ides you?

Maybe: somebody came to

u. had'l reason not, to tell thom his real

‘ ?ninh-ét uoag@ﬁinq and told them whatever, but other

than that I don t know anybody else who would stay
there. f;a'3}f
And you don’t kmow anybody that you c#ﬁ{think o£',

named Robert Jones?

No, I don't.
‘MS. HEARﬁ; Okay. . No turthem gquestions.

MR. WASIELEWSKI: Nothing further.
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THE COURT: Thank you.
MR, WASIELEWSKI: Defense calls Vonaire

Washington.

VONAIRE WASHINGTON, called as & witness
h;r;ih,.having been first duly swern, tostifiqd on
his oath as tollow:

TKI CLERK: Birj piease stéte gl foil
nauo and spoll both names. e

THI WITNESS. My name is Vonaire

Washington, V-o-n-a-i-r-e, Washington,

W-a-s<h~i-n~g-t-o-n.

fa? ux.

THE CLERK: Thank you.
4 ‘DIRECT EXAMINATION

was:znzwsx:~“~

‘h Wlthinqton,_in July ot 1990 you came to be

@harq‘d with»qrmld robbery in the case that this

ﬁnari@g:

Eajtbbut, ds that right?

| Yes, sir.,gF{VI‘y

Now, WOridjépJ;h}q to hire your own attbrney‘at'the'

beginning?

Yes, I was.
And which attorney was that?
Mr. Tarly Dall.

Was that attorney able to continue to r.pruicntf?pu
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until the conclusion of the case?

No, sir.

What happened?

I believe he lost his‘license to practice law.

‘_And:diﬁfyOufobtain another attorney aftd: that?

Yes, sif.

| worevy°u ¢b1e~to_hi:e that otherbgftofnty?A

Mo, el K- _ »

‘“ﬁﬁj is7thpt3;'

Vli5§ai indignntf‘-

SONthis?othirvattorney then‘was appdintéd to

 tepresént'you?-

vas, -ult.

:_Do:jquqyecgil:when{that was?
Sty |

:fﬁnd thut attorn.y uas Istdore Engle’
 f¥¢l. !&r.

""3¢8p. tﬁQll ltt th. only two attorneys who representad

you i: thil dlso prior to. my taking over the case?.
Yes, 31rf§‘1hu’ﬁdé;
With regard to Mr. Engle, did he, well, when he

fixst'took'éver your case, were you‘in'dustodf?

. ch, sir,

Where were you in custody at the time?.

In the Milwaukdq County Jail.

R R T



.
1 Q 7Did he c¢come to see'you in: the gail?
2 A Yes, sir,
3 ..Q ' PHoy‘nnny occasions to the best of:yOur memory?
bR e '
R Afv Once.
7  'QtJ .AndAhoﬁliohg;ﬁbre fgﬁ in: the county jail while Mr.
8 AiQ: lﬁgls,xap?‘i‘ﬂtid ybh? '

‘9l' A ;/rpr aboﬁt twowwiaﬁs

10 ‘»'Q- afAnd thon who:e were you?

'ii ‘:.Af‘ ;Invthe Rous,;ot Correction.

12 "Qt: '7Y§ﬂ>£éﬁdiﬁqa in custody?'

1% Afa ,fol, sir; |

14 :'Q-{ }Did you romaln in custody up until the trial date?
15. .;Af;.ttrns.;sir | .

16 ?ﬁﬁ?_ Mkow 1qaq wore you out at the Hoﬁse of Corrections
i7 o ;M:Z'ﬁﬂhilo ut. knqlo rcpresentad you?

18 Aﬁff“$1bout‘fiV0 or?six uonths.

e 92  . _A,ﬁégf.h°" many times do you remnmber
20 fis ‘Hr ‘xnylo eqnind to.Qislt you, if any?

3 e s 4
22 9 I'm ’ery;i_cbﬁldh!t hear you? = : ‘ ;

23 A _Once. ' ‘ G

24 Q Now, during tho whole time Mr. Bngle représeﬁted

25 you, howfmany timeés did you have occasion, if afﬁ;

60 :
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all, to speak with him by telephone?

None.

You nqvqriapoke gith him by telephone?

‘ ~:. No'
EDidZYOu:evqriattempt to speak with him bx”telephone?

‘Yes, sir. ;

On. how miny occas@qng?

lﬁbéut‘fiftebn} fwénﬁ} times.
_  ?$dE;§u-hoarfnr.ﬁsﬁéie testify?

fi;?! ;ir'A o o

:5i&ﬁ96u"hear'him name off foufteen or fifteen dates

thgt”he cldims to have had contact with you?

Yes, sir.

A' ;;§;i€fc§f£§dt’that he had contact with you_fifteen
;’br foufﬁﬁen timé§§while he represented you?
‘ld.'sir. '
.§°W many t#n§s-ih t6£ailai& he have contact wiﬁh
R e e

Four orjtivﬁhtimes.

You.saidfth.;éVWls?one time at tﬁégiaii and one time 7
at the‘Hpul§ ovabrrection.

Yés, sir.

. When were the other two or three times?

That was when I was going to court fof the other §5;

case, child abuse case.

61
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So you're counting contacts with him when you went

to court?

Wl s

Now, whcn_yéﬁ @dtfwith him, on any of these

6¢c§sions,{did5ipu tell him about where you were and
what you did on July 15th of 19907

Yes, sLr.

_fAnd whore did you tell him you were?

L told him T wus at 1852 North 24th Place:

r~%fAnd whc did you tell then was with you?

*Gola Richnrdson David Brown, Sharon Broﬁﬁ;»and:.v
3 _quome Plck1ns‘

:;Do you recall when you tolder Engle thiﬁ? You
‘1t01d him in parson or-— .

"ii told hin’in person.

| ’ho you remonber where you were?

'1'-

*I wul‘ih th. county Fal1.

Po ynﬂ rcalll whather Mr Englé was making any nctés-

n AR

"wﬁilo you wore sp.aking to him?

I don £ rcclll.
Wore~you ‘able t0*~ You told him thesa thlnqs while 2

you were 1n the county Jail you said?

AYus. sir.

So that was during the first;two-weeks that Mr. .

Engle represented you?
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A Yes,;.8ir.

MR. WASIELEWSKI: There is a document
_which has béqp‘h;fked as Exhibit 2; is that
£ avail§$l§f 1 ; \
ndlf' ‘Mtﬁ Wﬁshih&tén}f@o;you_now have‘ixhibit 2 4n. front
" of your s |
A Ygs}

"ﬂDid2Y0u writi'thﬁt? “

©

‘-‘Yes,”r-ﬁrota thewngmes down .

And the numbers?:

oo

i:No:; %hé nunbéfs are not my handwriting. Jﬁst ¢ 3 G
| 13, 13/ and i4 there. |
ﬁkhep»d#dagou write the names down?

‘f i;5§li;v€ it ‘was June 10th.

» :That'§/th0_£irit‘day of your trial?

'”-:fca, ?ir.  | : ‘

You're talking about 19917
kyﬁé,ésiy;;::' 4 i

Q ;ﬁhy*aiatyaﬁ.Qrito them aown?

A Mr. Engle asked me to. 5

Q Was this the first time that you toid?him‘ 

| _specificaliy of the names on‘thgre, no;»ail*of.theg,.:

specifically, Gola Richafdson,vDuvid Br;ﬁn;'pr .
Sharon Brown?

A No.




1 Q OriJerome Pickins?
3’ Q Those names; are those names or are those'not names

& ' that you told Mr. Engle about.

B i ‘Yeg.,they are. Thex're names that I told him about

6 : before}.f
v7ﬁ Q Did you ask Mr. Kﬁdlo'to contact the names that I
8 e just named.--uf,,nroﬁn, Ms. Brown, Ms. Richardson,

é _”:f" BH..Pickins? ;f
A9  ;xf'2; fn;.‘sir. | .

11 " QH”. And di! he. indicate that he would do so or did he
. 5 Qv. 'not?

13 ";fAli aa did‘nqt.:

147;6“'5ivN6;5 ﬁf.-?ickihé‘.nded up coming to court to testify
VIS ,“ {;' t £or yé& dﬁrinq.ﬁﬁ; course of ypur triai.

LA e

? 1?€;¥;tif Did ycu have anythdng to do with him showinq up here
iﬁ. 18 ? ;;: to tostify? _?555 

s TRt t‘iskoé him to.

!_1 Sy B How d1a you' 8o thet?

FQ: 21 A I saw him in the House ©of Cérrection, and ‘I

| : . ‘

% 22 recognizgd him as the person that I was‘wiph that 

: 23 ; day-- | s

? 24 Q And you asked him to come to court when yoﬁ sgﬁvhim {
; 25 in the House of Correction or at sone 1&£er tiﬁi?.

o
=
e TR
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’1 Bt ‘ Thazaday."t asked him to come to court,

2 Q | pid jﬁu contaét him again at all, as the trial date

3 i approached? ' |

€ e e

. I'Q":ﬁ Hdw didliaﬁbmakofthat contact?‘

6 ;'A On throa—wqy,,on the telophone.

Y, - Q “'How did. doe- the thr.e way work?

ﬂé Alj.';Well I havc to clll ny family. membe#s eollect and

f9 'fgfy'.fthen thay cnllod him .

1@_  §$   .lnd thun you, your family member, and.theAthird
‘-li?: .?;i%ﬁlparty ire 111 on the line together? | i

1? j“A.V.klros,.sir. |

Ié.l;;é;' ;'396 ;hrouqh'tbis mechanism you contacted Mr.

T

15 | Yes, "‘r'l‘. _

is-f?_éi"ﬂ?no you recull what day you did that?

}7 ,;;&?‘ ;gu It wna--,.jf?‘.v

18  ;vQ§, iﬁDo ynu rccall whqther or hot it was--

19 Av'  11 think &%«ﬂhs the first or second day of trlal

20 B With regard to Ms. Bloe, did you contactuher,ln that
%1 ':_ same way oOr in some other way? ' ‘

22 A & céntacted her .on the phone;aiioi

23 Q ‘Did you aék Mr. Enéle to coﬁtactrthese witn;sées 6r
24 ’ to subpoena them on your behalf? |

25 A Yes, ;ir.
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% 2 ;
Whepydid you first d_q that?
It was in February 'of '91.
Did Mn. Engle agree to do that or did he not agree?

He said he would investigate,

”kbwl"when?you qavé Mr. Engle these names of

witnessas,”f?m'talkindfabout the ones we've been

talking qbout,ithgfon Brown, David Brown, and Jerome
“Pi¢kiaqy Sandra Bloe, and Gola Richardson.

bid yb& givqﬂMr; Engle addresses and‘phoné_numbersv

C gl

’;6£:thes;vwitnehses as well wsithois names?» 

fy.g;} ;
”‘{Xia'dd/yOU»recallAwhether or not Mr. ﬁnqle wroﬁe
'Ziihosa down at the time you gave it to him?
.r ,;;don;&;ro§a1l. v
ﬁtnpidyéu”hiat Mr,vihgié tq§ti#y that he redue#ted a
R conb@#encx};vgiﬁqgfbnJsevdéﬁ; for you based 6n yéui

Tequest?

pid you want him to"request a competency evaluation?

Yes, but only on one of the cases.

Which ono,of the cases?

' On ‘the physical abuse case.

Then why,vwhat did you expect to get out of thiéy(_"

competency evaluation?
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i iC
I eqapcted it to §us;ify my reasons for doing it. I

~felt I wasn't. entirely responsible.

But did you request any kind of. a competency

evaluation or any kind of psychological or

.psyéﬁiéfficfévalugtion with regard to this robbery

case?

Mo
‘Was onefporformodginyway?

Yes. ﬂeil}_ns sobhvas the officer came there he

t61d7ma'wh1éh casé that the ‘examination was

fpoftaiding to and I told him that it was pertaining
.to wrong case.
ffﬂaﬁ, y¢u;testi£iéd at your trial. Correct?

'ers,'sir.

Before you testified, did you have a conference with
Mt . Engle-~:

No, sir.

'nf-to discu-s:whatfypur testimony would be?

A

Dia‘h§d§ver’£ell you what question#,he intended to
ask you?

No, sir.

Did he ever give yéu any advi;eaon how you should
respond to quesﬁions?

No, sir.
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Did hc ever give you any guidance 'as to what you

might i expect from.your sitting in. the witness stand?
No, sir.

Was there any time whqh you asked the Coﬁrt to give
you a differ§ﬁt'at£orney other than Mr, Engle?

Yes, sir. .

hﬁenjd;q that. oceur? |

Before the trial started.

- And whutAWanéyour'teason for requesting a different

QUtorn-y?

First of all he'didn't investigate the: alibi, and

fﬂw: had dlsggreed about a motion he said he was g01ng>f
‘:Zﬁ*to filo.
: You wanted}himﬁﬁo file it, or you didn’'t want him to
1:115 e
b & wannid him to tilc a motion
"“ﬂhlt lotion qu that’lf”:
LTo supproas the identiflcatlon

Jlnd dfd you ﬁiscuSS that issue of suppression of

e u

1dentification with Mr. Engle before»the trial
started?

Yes, sir.

‘Do you recall when that was?

It was the day that he had me sign a Notice of

Alibi.
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Did he explain to you whether or neot he,‘did he tell

you whether or not:he intended to file a motion to

‘suppross the identification?

Yes. He-said h.{w&ﬁldn't)

I'm soxrry. He would’éf would not?

‘He said he wouldn't.

Other than,his failu:é to investigate ahd his
tailuru't6 file a;mbtion, was there any other reason
you wan;ed:agdifzerent attorney?

Yes. lécég;o‘he‘had asked for ‘the psychiatric

.examinutioa;én.the wrong case.
f;:Andlyqﬁf rq@uost for an attornéy was denied?
.*%{Yns. 7
‘ffnid you make t@is request direc?ly to the Court?
4Yil§ ;1r.
aﬂrm,Eﬁﬁié:indicat§d th§ﬁ.ntf;he end of the case,
.€whnn;@héfbile;went»toﬁiﬁ;ijury, you indicntedryou
';wéreéiqﬁidgﬁsd.wi;h_ﬁis representation; is that a

‘correct statement?

&oi sir,

ﬂﬁ&t,nas your opinion of hfélfgéfégentatioh'at that
point? S | |

Well, he wasn't, he wouldn 't talk'to me. He
woﬂlﬁn}ﬁ, he-disﬁogarded everything I said. ﬁeA> 

wouldﬁﬂ;5pay any attention tc;@o.
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‘You indicated you were ableé to 'reach two Witnesses,
' Sandra Bloe and Jerome Pickins on ﬁhree—way
telephone conference and have them come to court.
Did you make any attempt to contact the witnesses
Sharon Brown and David Brown or Gola:Richardson?
Yas .,
'iﬁardfyéu successful?
They diﬁhi&.havé a phone.
-They, I'ﬁtsoiry?
They didnﬁt}havg any phone.
"{Mi. WASTELEWSKI: "'Nothing further.

CROSS-EXAMINATION

BY MS. HEARD:

. Mr. Washington, you heard Mr. Engle testify back at

ithc-firit'hearing'déte';hg; we had on November 16th
;thl; hliMot_with gpﬁ onﬁ?ébru;ty 6, February T7th,

r!thuéryzil,}#obrqiryA13th, february 23rd, March

| 2nd., 6, and 15th, April 11th, 1dth, and 22nd, May

ISth,it#cdsﬁ#ﬁe{ May 14th, June 4th,'dune_7th.'.ls
1¥ you& teitimbny'that_that is not.true? Mr. Engle
is incorrect? | | i ' |
The‘ohly days that I can recaxl.is one day in
February, one day whén:he cameAtolthe House of
Correction. I'm not sure what month it was and the

'only other time I saw him when I was going to cour§=
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for the physicai abuse case, .and wé didn't.discuss

matters with .regard to the'armed robbery case.
So if ' Mr, Engle aoétified that hthe saw you-at
least fourteen times, he's incorrect?

Yes. - That's incorrect.

w1thrreqards~to your Notice of ‘Alibi, you indicate
that you signed or Mr. Engle had you sign a Notice

of Alibi. in April; is that right?

. Yes.

And on that'ﬁotica of Alibi was the name of Gola
Richardson; / is that right?

Yes.

Qtwis<that.the,only name that‘was on-that Notice of
2 RIEIbi Py % v

;Yea. =n§t he #uid'he wéSsgoing to’amend‘ii, ‘He was
‘;coina te ttko it home and cdd the, he was going to

'chanci thl tiu‘ bcuausa Qy timo approxlmation was.'i |

vann'b su:o at thc time, but he said he was goinq to

ldd thl nln.,of thn w1tnessas, and he‘was_going to

”aland %he tiﬁe.

‘qu did he get the name of Gola Richardson, he being

Mr. Engle?:
I.told him. o
And the exhibit that's marked as No. 2, that has

fourteen names‘Oh there, «that/ is youf handnritiﬁq;.
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and those are addztionai names that yOulhad given to
Mr. Engle in writing on the day ‘of itrial; is that
right? e : A |

No. Some of thia, the'hﬁmbers,_the entire thing is
not my handwritihc. |

But the the fourteen names that are listed as
witnesses, that's your handwritinﬁ?

Yes, ma'am.

And it's your testimony ﬁhat you gave Mr. Engle
those names brior te the June 10th day, wh;ch.was
the first day of trial?

Not all of them

vAnd he dldn t act on them?
;th,all of them.
*Itﬁdlyeur teatimdny_you}gavp‘him more than Gola

ugghardson%t name thouﬁﬁ}”is that right?

Ya-, na am. |

Non you siqnod o!f on the alibi, &nd at the time
that :ou siy»od ybu say the only name on there was
Qola-Richardion, and you believe Mr. Engle»was going‘

to aménd or .change the time frame on that Notice of

CAlibi?

Yes. He said he was going to have me sign it.A‘Theﬁ
he was going back to his office to amend it, rather

than going to amend it and coming back out there and.
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1 54 have me gign.it aqiin. T, " e
2 Q And it's your testimony that at thit point in time
3 you had‘given him all of these, or at leﬁst a
4 portion of these other peﬁple}s names, who could
5 alibi you oﬁ the date in question?
6 A Yes, ma'am.
7 Q And did he telliyou he was going to'add that té this
8 piece of paper also? |
9 | A He shid that he ﬁas going to add fi#e names:. .He was
10 | ' going to add four, which is a tétal of five. |
2% Q‘ on Exhibit 8, which is the piece ofpaperthatvyo#
b, 1? ' : indicate you wréte the names’but not necessafily

"#i3éjf'7}ff' some of the numbers, you say that you did that on

v7.;‘l§;;E; ﬁ‘, the day of trial because Mr. Bngle asked you to?
:15;Aﬂ;§f5fnwos) ma’am.
o 15; ;.Qv  | Dxd!jgﬁﬁ'ﬁiﬁ he ask yoﬁéﬁofﬁigu himaay informafibn’
17‘ .,A' '-géétﬁ‘t hqjcéﬁld.contdegiths;-pecple? '
e R A ‘¥§§, ?a'amr,;L~ |
013 0 dod &4 you Mo chatr
[2%? 20 A IA §¢; Ml§4§§&é;d£her busy, and he never did get around
| 21 to it. | |
| 22 Q You didn't write it then on a piece of papér, fér
f 23 example,; phone nusbers where these people could be   
| 24 reached or addresses?
| :
25 A 'Nb ma'am.
73
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BY MR.

MSs. HBARD: I don't have any further
questions of this witness.!
'REDIRECT' EXAMINATION

WASIELEWSKI !

Mr. Washington, with regard to Exhibit 2, you said

Mr. Engle requested that you make a list of .
witnesses? ' '

Yes. |

And you say he also requested addresses and phone’-
numbers or he didn't?A

T assume he'already had them, I gave it to him

before,

¥ pDid he indicate a reason why he wanted a 1ist of
| witneaé on the first day of trial?
 No.f_K€fulkod ﬁevto wr1;thh§m down, so that he
’bauld;FT Hifi;kad-me‘£o§¥rit;éthem down again:’
“Whontﬁevcriuiquqan,-§§f3§qﬁrecall whether a 1i§t

ot,niénéi;qs\wasiread to the jury?

Ay g
No. Bt el
L

THE COURT: Were all the people whose

‘names were on Exhibit 2 going to be alibi witnesses?

THE WITNESS: No.
Specifically, which of those names, just éo'it's‘

clear on point two, did you believe were alibi

witnesses or witnesses that would support your

74
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" Which of those witnesses that you just named lived

Sharon. Richardson, Gola Richardson and David Brown.

18 .How a§a>théqe'othqr peoplé going to be alibi

.witnebses?;_f

24

alibi?

Just. Gola Ricﬁatdson, Sharon Richardson, David
Brown ) andiBENSRIBIGe ‘

Any othersg?

Jerome Pickins.

Any others?

Leotha Lobly. Lapage Humphrey.

I'm sorry?

Lapage Humphrey:
THE COURT: Were they all at the house

too?

THE WITNESS: No.
at the:house at 1852 North 24th Placé?

MR. WASIELEWSRI: Nothing further,

"THBbeURT:'iI guess I don't(undarstand.

TKE WITﬁESé: Well, the four that lived
there were the the four that I just named. Jerone
Pickins had came over after a while. These other
people, him; Michael Cook. and Lapage Humphrey; that
were involved in the shootout down the street.

THE CQURT: Thank you.

-

— i —— e
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MR.‘WASIBLEWSKI{, I have no further
testimony to presqnt, Your, Honor.

THE COURT: The petitionei féstﬁ?

MR. WAsiELEWSKI: With regard to evidence,
yes.

THE COURT: Does the State inténd to offer
any testimony? .

‘MS. HEARD: No.

MR. WASIELEWSKI: Judge, sddressing the
motions for the purpoées of argument, my firsﬁ
motion is based on ineffective aésistanco 6f
counsel. -I believe the standard has beQn set forth 
on numerous cases.

And I believe basically, as I indicated

‘}duringfthd course. of this -hearing, I believe I must

ud'tabiish two things: One is.that Mr. Engle'’s

’ plrforhancb fell beloq ﬁhe,;9556nable standard of

o Sopeots

 porfdtmanco §f a réas6n§£i&'cdmpetent criminal
;dcfoﬁie,gttgfhey;  -

| 'y‘E4 §§d IT:iso have to show that, as a result

of tﬁat ;ugstandnrd performance, Mr. Washington was

subjectéd.fo prejudice. The prejudice prong'doesn’t
mean that thé outcome must have been different, but

only that it may have. The substandard performance

may have affec¢ted the outcome; or phrased aﬁother
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way, the Court says that it may give rise to a

quostion ‘of ‘the roliabllity of the result of a
trlal.

Tho tontlmeny here may have seen muddled
but I think thls comes down to two main points here

with regard to the witnesses:' lack of investigation*;

- and the lack of producing witnesses here.

First of all, with regard to Leotha Lobly.
What happened here, Judge, is when Mf. Wa#hinqton
was stopped and arrested, in the hour or tﬁo after
this robbery occurred, he was with Leotha Lobly and
he was with Clifford Beasle}. Leotha Lobly‘stated to
Officdt Hudlet--or Detective Hudlet--in a statement

whieh I cross-exa#ined Mr. Engle about, that's in

dlxhibit ly_pngnn 35 ande36 He stated that somebody,

namdeShorty G. approached the car before they had

- any contact with Mr. WeshingtOn and Mr. Lobly stated
thatnﬁhorty G. héhded*a’gfﬁ bag over which turned

'}out to contgin these shotquns

,1_

And thile shotguns were introduced against
Mf. #ashington at trial, and Mr. Lobly was
appeiently never contacted, nevar subpoenaed, never
interviewed. ' In fact, Mr. Engle testified he didn't
even bother because he didn't understand the

handwriting of Leotha Lobly's statement.
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I1'm sure Ms. Heard will peint oput, if I
don’t, that the other occupant in.the the ear that
was arrested:aiong with Mr, Washington, Clifford

Beasley, had a slightly different version, where he

attributes this bag, I believe, to Mr. Washington, 1 B

pelieve. Ms. Heard brought that 6ut, or tried to,
in herx crosg—examina;ion of Mr.lEngle,‘but this
isn't & motion for ineffective prosecution.

JEis A motion for ineffective assistance
of defense counsel, and I believe thét not fibu:inq
out what the witness's statement was, right off the
bat, ibvsubstandard perforﬁanée. Hé never took any

a¢tions te try to decipher this statement, and I

fthink X could read it, Judge. I think if you look
;gat lt you 11 be lble to road it. And you! 11 see
1{thnt this i. an exculp&tory statament of a witness; UL

chﬁtAiaswaiver inxsrviewod; never subpoenaed, never

tastifiedJ and tno Jury haard nothing about dit.

4 ﬂhy Mr. Beasley wasn't called by the

A-cde g
Ll

-.~\‘

”presacutionﬁ thu'c is nothing in the record to

indicate. Maybe Ms. Heard has an opinion about

that, maybe she doesn't, but there is no evidence us

to not really raising that guestion. I think that
in itself‘wan inofféctive assistance of cqunsel.

But I also think perhaps even more
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fi j detrimental to Mr. Washington's defense was the
5" ‘ failure, "almost completely; té investigate and
3 present an  alibi ‘defense’
y: ‘Mr. washindton did tesiify‘in hig own
‘5 behalf, and if you look at the testimony on the
6 transcript of June 12th, you'll see that hs‘
W] testified'for, Ivthink,_ubout fifteen pages.  And
-8 . within the first page or two all those‘nhmes of
9 ; ‘those alibi witnesses ‘came forth. i ' _;
10 | | And-“I find 1t't completely’ 1mpossible that:f
11 _ Mr. BEngle nevér hedrd theése names before; that all
_12_-;',}, of a sudden they're there on the witness stand; this
13 {‘ i -whole thinq céme up for the first time. I think
- 14 : ,1, ‘that's just unbelievable, incredible testimony. and
:: }15‘ V”V'JI’m asking this Court b 80 find
15,11  ,v“ ALy lverything here points to a lack of
17' I;ﬂf  '1nvestigae£onc Mr; Enqlavsays that he knocked\on 
N ,u. ..the QOGr three times trying to find Gola Richardson,
19 _and yct two cf the other glibi witnesses who
20 testi!ied today lived at thatrvéry'same ﬁddreSs. He
;f : 21 . ‘hever encountered any of them either.
22 ~“He encountered some man by the nane of
48 b Roberf Jones. Bﬁt L find it abslird that Mr.
24 4 Washington told Mr. Engle the name of Gola |
25 Richardaon.and stobped right there’'without saying.
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there were two other persons .who also liyed there,

who were also present on the date of this.robbery
and. who also  can yverify the alibi.

What was or wasn't an»alibi defense
presented, Judge, was presented only due to the
efforts of Mr. ﬁashington. He told you how he
contacted Jerome Pickins.by telephéhe on the
three-way conference call and hbw he also contacted
Sandra Bloe. '

Ms. Blﬁe can oply-vaﬁify thé alibi
peripherally, Judge. She told&the jury how she
loaned Mr, Washington her car in the esarly afternoon_ﬂ

so he could go over to Ms, Richardson's house, and

how she paged him in the later afternoon. And Mr.
'Washinétqn called her and ‘the car didn't work. She

waun't actually present to qctnally verify the

alibi}'il'ﬂon‘t uaderstdéd that. The only person'?'
who ﬁhbtitiqﬂ to that effect was Mr. Pickins.

 "Mi; Wqﬁhing@on told the jury about Gola

'_fkich&fdsod:?he.tpid the jury about David Brown. He

told the jury abdut Sharon Brown, -who we;ve heard

today, even ihouqh we didn't hear from hér, was aiso
living there and was available and is in this county
in custody right now. So the jury would necessari;y

wonder,; if these three people were there, why didn't
7




10

11

.
l;f'f
15

16

Eal

19

21
22
23
24

25

s

20

o oGl 1 Sar iy " AT RS 3

we hear.from them- LA
Well; Judge, thé&reason,we didn't hear
from them was because Mr.ilngle‘wQS.inoffective in

finding them; and Mr. Engle was ineffective in

" failing to even attempt to subpoena them; and he was

ineffective in presenting their testimony. He
didn't present their testimony.
Even the testimony he did present from the -

two witnesses that Mr. Washington got to court to

‘his own on accord; if theé Court looks at the

‘testimony there, 'and particularly the direct

examination by Mr. Engle, the testimony takes

houghly three pages for each witness. And I think

'tbe'n&@un.,of the question shows that the questions
'_wcrc atked nith little or no insight into ‘where this
~ftnstiuon? wus &ctually QOinq. because. h - submit to Eokls

this Court. Mr . Enqle dldn't know where these

witni$sas‘U¢re going to go with their testimony

: becaubc ho d&dn t prepare. He said he had a half an .
;hour with riqard to each of them. I believe that's

| gorhaps-an optimittlc recollection of how much time

he spent preparing for those witnesses, and I think
that's clear if you read the transcript.

Looking at how Mr. Engle-- Well, Mr.

‘Engle can see at least by April, when he filed the

81
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1 Notiée of ‘Alibi, he was awarovof‘us. Gola Richar¥dson
2 .~ potential ﬁse as gn alibifkiﬁn-ll. So what does he
3 do?. Well, ﬁa claims hé»WQntgthfoqtimea'to this
4 " house. but never.found her:.:. But then teo top it all
| 5 off, he sent the subpoena out to her. -And.look when
| 6. - he did ‘he it, Judge. This trialirah from June 10th
L tc June 13th; and it was on the second»day o£ tria1,
3 if you'll notice Exhibit ‘5, that subpoena was sent
9 : B io Gola Richurdson,‘and it's date stamp, June 11,
10 - the second day-of trial.: Thatfs'wheh he first took
li ’  this subpoena toAbe served by the sheriff.
;§;~‘.;: Mr. Engle wasn't on top of this case. He
V'Qli; :,  ,' qubinowhere near prepared to try it.  He testlfied
¢ 1;  >j 1 vwhen.hi gOt this witneés list, he made no attempt to
75%.‘ # .Viﬁ,j  {?v 2qot mo:e qine . Hi madd mo request for an
e ™ 161 2   " ldjouxnment. He didn t even present to ﬁhe Court:
AN :j' | the probiea he telt he f&ced belng unprepared
1:;‘ | , 18 .? ¥: et éif>v nc wants to put the blame for that on Mr.
19 ‘ : ;Rulhingfen. but : Just don t think that flies, Your
;{?i PO ks, _ Honor. I_think'sfk Enqle testified as best he could
{ 21  to make himself igok prepared. But even his own
; 22 ’ ~ @dmissions, ‘being unable to read the police report
; 23 | ind éertainly the only subpoena ﬁe filed for servicé
E 24 on the second day;ef trial, nothing here shows any
| 25 | prebaration. The fifteen contacts witﬁ ﬁr.

L MRS |G SR e LSS (R i
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Washington, if that were b?ua} would be truly
remarkable, Judge;:ovqr a four-month peried, aii in
person. ,;;v,

I think Mr. Washinéton has been wronged by.
the way his defense was conducted, and"I'm asking
this Court to set aside the judgmént of conviction,
vacate it, and reschedulevthis'gase for 'a new trial
or a‘new jury with new defense counsel, be_iﬁ me or i
some other counsel, Your Honor:

THE COURT: Ms. Heardf

MS. HEARD: Judge, I don't think that
defense has met their burden here. What they're
iqking us to do is just to totally disregard

evof?thing that Mr..Enqle has told you and to not

give credance to any of 1t.. The defense suggests

‘that ur. lngle didn g meet. iﬂ'fact, with Mr .

lahiﬁﬁtoh»bnythoﬂo fourtoen or fifteen ogcasions
;hercvur. Inqle 1ndicated hs did and that the
ma:ority 0£ them Were in person with two or three of
them heinq.h& phqpe.
I?'s 1n£eresting that:Mr. Engle files a
Notice §£ Alibi, only includes Ms. Richardioﬁ's
name. Mr; Washington signs off on that, but Mr.

wishingtoﬁ'Smexplanation of that is that he gave Mr.

Engle these other names back in April when he filed
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this /Notice of Alibi, and:ﬂr. Bnglé was going to

amend it and then file it With the’'Court.

I don't find it hard to believe, or
impossible, that Mr. Englé;i;dtcates that ha.went to
the residence tbfee times; first time bcing met by
an individual who identified himself as Robert.
Jones. No one at the residence knows who Robert
Jones is, although they indicate ‘there may have been J‘

someone there who could have answered the door and

talked to Mr. Engle. That information was never

forwarded to Ms. Richardson, although Mr. Engle

indicates he left a card.

He went back on two other cases, that he

couldn't make contact with her. He indicates there

. wds no phone at the residence; Mr. Washington has

t.stitipdrtb and Ms;rkichardsoﬁ as corroborated.

“ﬁ ;"y Mr Englc 1nd1cutes that the list that We

'narked,aa Exbibit 2 ‘was something he received from

this datend;nt on' the day of trial. The defendant
indicutea‘that isachause Mr. Engle requested it on
the day of trial.”/ihat to me would be impossible if
he saw him foﬁrtecn or fifteen’times and filedva  :
Q%fice of Alibi for an experienced defense counsel
to #sk'on the déy df trial, for a witness list on

the day of trial that included fourteen or fifteen
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people with no names--or. addresses--which in effect

means he has no way to Cod$a¢t these people. That

3

is not logical and doesn’ ﬁ'm;ko%sonse
0 il
I don't thlnk that there is any problem
with the way that Mr. Engle did subpoena Ms.

Richardson. He subpoenaqd her and curiously enough

when Milwaukee County Sheriff's Department go to

serve that subpoena, they encounter a black male, no:;

'identity‘giVen, and he indicates Ms. Richardson

would mot be available for a week. I guess we're to .
disbelieve that as we are to disbelieve this person.

Robert Jones never made contact with Mr, Engle

either. I don't know what purpose Mr. Engle would

have in coming to this Court, in saying these things

i A inicht, they weren t true. “There can . be-~ .

b 2 e councel has alludod to other. strategic

thinqc that he s tuken issue with, for-exampla, the

'invoiticatar, Mr. Wagner, and the d1rect examlnation
Ao! th’ two ﬂlibi w1tnesses who were pre:ented and
-fthcse are’ that**‘ Judge, that's strategic

‘diffcrences. He is, with hindsight by Mr.

Wasielewski, that he may have conducted differantly
or that I nay have conducted differently on

eross-examination or direct examination‘that is not

the~standard;vund‘that doesn't give rise to
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ineffective assistqnce'ofzgounsel'claim or a finding
by this-Court that Mr. Engle should be found
ineffective.

As to prejudice;‘tﬁere has been no deficit
performance that I can concede on Mr. Engle's part
that in any way prejudiced Mr. Washington's defense.:
His defense, it appears from day one, when he spoke
to Mr, Engle was that he wasn't there. And he had
an'alibi and attempts wexe made.-

I; of coutrse, &idn‘t?know.about‘éhese
fourteen or fifteen witnesses, but ah alibi defense
was put on and was presehted to a jury. The jury
liétened té all the testimony, and the jury

determined that--obviously they didn't believe that

or Mr, Washington's version of the facts, and he was

foundeQ£lfy.

-'i;éon'tjthinkjtherg has been a showing of

‘iﬁbq{iﬁtijlgdeficiency in'Hr. Eﬁgle's representation

of tﬁﬁiéili}inot'dd Igsee where there has been any

preju&ice'to thi§ defendant. I don't believe that

the defendant has met his burden, and I wquid ask-

that you deny his motion.

THE COURT: Anything else, Mr.

Was inlewskl . .

MR. WASIELEWSKI: Yes. One hotly
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contésted point is how often did Mr. Engle meet with
Mr. Washington. -And however many times it was
Judge; in'my practice, I cpuldn't@sﬁrv;ve ) 58 5
didn't write down the fact;. I‘can‘t say what all
defense attorneys do or have to, to competently-
represent clients, but I find it.astonishing’that heézJ
wasn't able to p?oduce any notes, although I asked::t
him repeatedly today'and on November 15th to show me
what notes db you have ﬁith regards to Mr.
w;shingtdn'l version of what hﬁppened on ‘the date of
this offense. Mr,vWashington-Q I just can't | |
believp th;t any 1awyer‘cou1d fail to write that

down,*fail to make a record of that; -and Mr. Engle

aid fail.

SiWith rééa}d to these contacts with Ms.

Rf@hl;djon¢§ houso'ind some man there and his

 |ttonpts co contnct her. # think by testifying that

hﬂ woat out ;heru to try and find her—— Well,

that‘s conndndable 48 it's true. But I think part
'ot'beinq.t competent défense attorney includes usingA

the resources that are available to a defense

attorney, not just your own legs and your own brain.
Anybody who handlqs'cases by appointment
through the Public pDefender, and Mr. Eng1§ was :

appointed, has the option to request the assistance

87
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of an investigat:r. And thii‘#nvestigator can- do
the leg work and can spare the attorney the
difficulty of getting in ;pe‘car énd driving all
over town; looking for tho;e pcople. 'And Mr.‘Ehgle
testified on November 16th that at the never did
that. And he also never availed himself of the
assistance of the sheriff until the second day of
trial, and then only withAfegard to one witness.

| I /just don't think you can 1ook.at the big
picture here and say that this.plibi was properly‘4 .
investigated, properly noted as given to him by Mr.
Washington, or properly presented to the Jjury.

And that was Mr. Washington's defense. Iﬁ

was allbiq'it‘yas also identificatioﬂ. The two go

o

hand-in-hand very often, and I think they did in

' this case, but the jury didn't hear the alibi. It
.:Wls L;ft to the very li@itedfdnd inadequately

'prcpgxdd:godfimony bfftho;the two witnesses that‘Mr.

Vtiﬁiﬁéton 5ims0if p:oduéed. And I fina it almost
ironic, ithosuibiiity that Mr. Washington through
his own e!fdrts,”by‘getting the#é two witnesses
here, that Ms. Heard would have to say that's goed
onouqh; That was an alibi defense. |

I don't think you can barely suy that. f

think jou have to have doubts, and I urge you to
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would seem to me would do. ,It'seems a logical

»-..4

find that the result of this, trial is not reliaﬁle
because of Mr. Engle's 1adk of parformance in
defendiﬁg Mz . Washinqton.f;

THE COURT: Well; I guess at the outset I
would make the observation, at least, that'I think a-
defendant has some responsibility for hisAown
defense. If he can find witnesses, if he can

brovida names and addresses, if he can contact

wWitnesses, that'arcertainly what any defendant it

appropriate function for a defendant,
Mr. Enqle testified that he saw or

confer?edtwith.the defendant on numerous occasions.

;31 dldn t count them all Was it fOurteen,'startinQ

»rebruary 6, all. the way through chg first day of

-t:ial?, Sone of thcse Wwere inﬁpergon and some were
.by talepheﬂs ‘he tpsti!ied, both at the House of

COrragzion ana thc county jail He didn t have any

r¢¢ord$ to n@bstaatiate those conferences. At leastf]&

ho couldn t tind them. He testified that he got the‘f"

the, he didqft get the names of the Browns until the
day of ?;%al. He considered - a motion to suppresé_
the ideﬁtification, but after logking thfoﬁgh ihe
discovery, he date?mined that the identifiggtion

procedure was doné on the scene and was part of what
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he referred to as the res gnst;é, aﬁd‘that'there was
no point in bringing ‘a mot;pn. wQs a matter of
strateqy.

He.did bring i mQLion;tQ,seve£ this
defendant from his co;defe;dant, Mr. Jobnson, which
I assume was unsuccessful because they were tried

together. He pointed out that one of the witnesses

-

had identified the defendant by voice in the police -

lineup, that Washington was never in the lineup, and
therefore his testimony was not credible. He
pointed out that Jane Dornuf's testimony, the woman

who was one of the victims of the robbery, was

. different at trial than the statement she made to

the pol1ce, and he made that argument to the jury.

But it gets doWn;to his eftorts in

'locatinq the witnosses and what he did about that.

Mr. Engle, who's haon practlcing 14w since 1944 and

says that 95 perc%nt ef his practlce is in the

: criminal grja; represtnted hundreds of people

hccuséd‘of falonies;.statod that the only name he

had was Gola Richardson and that he named her in the
alibi' that he attempted to locate her, 1nl$act,
went to the house on three 0ccasions,'an¢'dﬁe '
occasion sbﬁéone Ogme to the door and gave him a

phony name apparently.
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And then the shériff{s-department tried to
subpoena her.  The sheriff's deputy got the same,
got a response sgimilar tolhis; that isf that she
wasn't there and she wouldn't be available for that

week.

‘Mr. Engle testifiad that he asked Mr.

Washington for the names of those witnesses

. repeatedly and didn't get it until the date of

trial.

He kn§w Tarly Dali,.but‘whateverytestimonyij
he could give in the case was limited at best and
probab;y not relevant. ‘ .

It seems to me kind of odd that the

defendant himself located Mr. Pickins, apparently

"by--almost by’coincidqncé.xxmhaylhddfbien runnind

into each other at the Hohsbfﬁf Correction, and it
was there that'hé’aakedvtb ﬁééiify.

Nr.-Enqid tésti!iéd that he talked to
Sandra Bloe and ;erpmiaPickins before the§
testified, spent a ligtle time, and he said was a
half hour a piece. I:suppose an eXperiénced
criminal attorney wouldn't need any more than that
if the testimony was going to be in the nature of an

alibi.

That's all contrasted against the
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defendant's testimony that hé'gave the names of all
of these witnesses to Mr;lEngio when they first met
in the county jail‘and several times after that.
Mrs Washington confirms the fact that he and Mr.
Engle met at least on two occasions while he was in
custody.

There is no di;pute that apbarently MY .
Engle and Mr. Washington were not on the'best of
terms, that they apparently had some diffefenées of1 
opinion as io how the caBe should be B RidRadt s My
Engle claims that it was, he was impatient'and
!rustrgted with Mr. Washington's lack of
cooperation. Mr. Washingtoﬁ claims he waé
frustrated and:upse; because 62 Mr. Engle's lack of
interest in the case. In any Qvgét; it came down to

whether Mr. Enqlo'strepreléﬁtttibﬂ to1ivSelow the

7standird required in a criﬁiﬂal case.

Point out, pqr@hfhetically, subpoenaing

- witnesses, the subpoena that he sent out to Sharon

-Richugdgpn-f Was it on the second day of trial?‘

-—untortdnataly is not an unusual way of proceedinc‘

in these eriminal cases. They often‘get adjourned

S0 oftgh'that in Oorder not to frustrate the
witnesses, the attorneys don't subpoena them until

theyﬂre,actually going to be able to testify and
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that: they really afe_needqa,lsp they don't end up
coming down here.two or ﬁhree times, sometimes often
oenly: to be told te go homd and they would be
notified of the next triul date.
That's a sad commentlfy on some of the
erowded calendars that the courts are working under.
~but it happens more often than wé‘like where we have
several cases scheduled andvultimately one of those .
'qoei'on and some of ihe others have to be adjourned.
‘Qnd rather than subpéenaind all of the witnesses fofif
those cases, both the police ogficérs and the |
civilian witnesses, the attorneys wait until the
iabtmihufe,ior even the pfosocutiqn has the
‘ witnesses bften'just éﬁahdingﬂby-rﬁther than coming
‘down here, and the defense very qtten waits until
the case actuully gotitétnrted bt!o:o thcy try to
subpogna tha-witncl-es boqauso thoy know it's going
to take a dqy or 8o for the State to put in its
case. So I don t flnd thet particularly unusual.

) The two witnessep'that did appear after
the tes;ﬁ?ony was closed were allowed to testify
becausjﬁﬁé; Engle convinced. the Court that that was
the dégQQ§¢nt's alibi defense. :He indicated_he,waé
going to'put in anfalibi; and I agree with the

State, he'didn't put in an alibi, and that was his'
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primary focus on the case.!

I don't‘knéw. I'm not sure what else Mr.
Engle could have done. Perhaps he could have hired
an investigator and have him go out there, but he

went out there three times himself. Being an old

 kind of lawyer, I suppose he wanted to do it himself

and tried to find the witnesses for the alibi. At
least one whose name he had and was ﬁnsuccessful,

and as was pointed out even the 'sheriff's department

~was unsuccessful in getting her subpoenaed.

I'm'satisfied that the defendant in this
case got a fair trial, that the the legal assistance -
that he received £rom Mr. Engle under all the

circumstances was not inefficient, that his

performance did not fall below the standard of a

rdas#ﬁibly‘competong-a£§6¥nqy;inggﬁtqbcomnunity, or
an average attorney iﬂ_ﬁh;s ?bmnuﬁity,'and therefore
that ‘the pfohldm 6f the iﬂ‘ftectivé assistance of
counsel grqu#ant; in my view, haé nﬁtvbeen met.

 T§e second p?oné, the defendant's
positioﬁgiyds that he had en alibi; and the alibi
was pr@b&;g;d to the jury. Whether it was done
throhéé%ﬁ#l own efforts or wiﬁh:the assistance of
his atto;hey, seems to me,.is noﬁ éritical. He was

able to present that alibi; and therefore, it
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there is no confusion, I don't recall if there were’

© labeled as motion exhibitl_so‘thdy'ro not confused

appears to me that! the seeond'prong also fails,

on thatibasis, harufora; the aotien is
denied. Do you want to leave these motions in the
file for appeal pu:poses?

MR. WASLESKI: I would-ask that they be
made a part of the file.

THE CLERK: They will be filed in the
Clerk of Court's office;‘ They won't necessarily

stay with the Court's file.

MR. WASLESKI: I understand. Just so

3

physical exhibits in thﬁ file, could these be

with any trial exhibits that iuygiiso be in the

\:

case?
' THE counr;J §ut;.7"
MR . WASSESKf;?fI have,ffo ;ther motions on
fiie,sYbur Honor. Oné ié{in req;:d’to severance,
and I'm qoiné to be very;brief on this one, Your
Honor. |

" iThere came a point in the trial here, I

think,;ﬁh§¥e the positions of the two defendants,

j"'.-,'. .‘ A .
Mr. Waﬂﬁmpqton and Mr. Johnson, became adverse, And
I think oﬁe of those was, came out when the

investigator, Mr. Wagner, testified, and Kf,
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'ltrankly,

Plantinga; ﬁr; Johnson ‘s lawyer, asked this
investigator, Tom'wqgner,'ibout the statement of a

witness named Kid. And Mr.: Kid apparently indicated

someone had gave. the hamo'éﬁ'Washington. And I

think here it is clearly an attempt by Mr. Johnson,
his attormey, to implicate Mr. Washington; and I
think at that point a severance motion wouid have
been appropriate and should‘have been qrnhted, s0
that Mr. Washington would not be facing a dual
burden that was taVOring:;hé Stato!;nd his
co-defendant's couﬁsel.

-1'd also poiqﬁfout, although it's not
: iy

_bu;ficiént by itself, andkik'q"wo:th»cdniidering,

i but in'addition to this, Mr Jobnaon s defense,

factullly ditferont alibi; dofontc tllllY quite
complqtely disint@gratcd hsre when one of his alibi
witnqase' was placed on the ‘robbery scene by one of
the victimq,gand,thereforo>1npelched, devastated.
Aﬁa.thlt, plus theataét that somé stolen
prOpertf was recovered from Mr. Johnson, his guilt
was so‘gngihelming, I foar»ﬁ:.'ﬁashington.may have
sufferéﬁéhﬁf:ssociation to ﬁe tried together'with

Mr. Johmson. And therefore, I think a Severance

motion should have been granted and a severed trial
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Washington s name containdd.

‘Kid was very clear ds:tog

should now be'granteg,_andixﬁmiso asking this Court
to do so. i |

THE COURTQZTAS I recall the testimony of
the private invesfigator,lﬁhat, it seems to me, that
that informatién about Mr. Wu;hinqton came out
inadvertentlj.

MS. HEARD: That - was my recolleﬁtiqn,
Judqe, and I asked him to produce the document. He
produced a tﬁo-puge'memorandum; I haven't looked at
tt. It's in the file sonewhero; but as I recall,
when he introduc.d ‘the documont and I road the

document, no where in %ﬁht document was Mr.

A'v

Also there came a poiu#*in tima in the

trial when ur. xid was thon ccfiia, und Mrx .

; Wnshington and«Mr. Joh son wero 1n eourt, and Mr.

ho ‘the perdon was who he
had mﬁde reference to:' iﬁ ‘was. Mr. Johnson, and it
wag not Mr. Washington.
THE COURT: At the time that the Motion to

Sever was made when the trial began, it appeared
that thgy_iiéh had different alibis and that the
witnes;%; that the State was going torpresont and
the testimony that they were‘going to give would

have‘been the same if there had been two trials or
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the motion is denied. (JF& & g o9
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18
19

one trial. ‘Witnesses were the same, the
circumstances wefo;the sameé. There seemed to me to
be nb legal basis;for a severance at that peint.

80net1m§ during ihc trial, there might
have been some testimony that was different for each
defendant, but it didn't, looking at all of the
testimony and the way that the trial p#ograssed,
that that was a lufficieﬁt‘basis to s§vor th§ trial.
Obviously, once the trial is in progress, it's very
difficult to sever it.

It seemed to me that, as we went along,

the basis for severanq§§ﬁqs not there. Therefore,

]
W

MR. WASLESKI: -Judgc’s'.‘_,g‘ﬁf‘lgstﬂ motion, I
frankly scratched my he§q pv;#§;ﬁ;}.ﬁéiion'might be
appropriate and whatugiﬁ;éiaﬁi;hitbo;QQprbpriate, it
concerns théss two e%&igién; Exhibit§.3hand 4, which
apparently are notes ﬁheaﬁfhe'juryafeéﬁ;stqd some
additional evidence or requesting certain exhibit
evidence, an exhibit be provid‘d.

And when I saw these in the informa£ion
that 15?Q$ from the clerk's office and compared them

to whafpl‘find in the transcript, I could-ﬁind

nothing in the transcript to indicate that'these two

"notes, that either of these two notes were ever
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discussed on the:record, among counsel, or that the
Judge made any rﬁlisg_ﬁithlrespect to them on the
record. £

One of thqm hasv;hut ma? well be your
handwriting,.and perhaps you can enlighten us all
here, that indicates that some bf the eyidence, a

time was drawn around with regard to Exhibit 3, and

a note was written that the jury members would have

" to rely on their collective memory with regard to

the evidence.
In any event, as I 1ndlcatod in argument

to one of the previounwibtions, that was not only an

sl
alibi case but an identitication case.-and I think

just about everything that thc thors asked for here

concerns idontifieatlon

Jane ' Dornuﬂ's iatimony at the preliminary

hearing and her tcsti_#ny at trial Jano Dornuf was
one ot the robbery v1ct1m-.
They wanted, the jurors wanted to know why

the car containing Mr. Washington was stopped. That

was applrently never explained to them to their

satistl&tion

? And finally how many suspects were taken
to the bar for identification after the robbé:y; 3

suspect that question came up because wh11§~police

' 99
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,recollection was vague.“bﬁt ht thQUth porhaps there

transcr pkldnd what was put on the record,"The
'handwriting on the side of the note from tho Jury oa%

'7;‘Exh1b1t 3 is m;ne.

2
L C:}

reports indicate three suspects were brought back, a
number of’ the wiﬁnﬂséeé tastified that there wete
two; and the jurorg'wanted thaf discrepancy somehow
cleared up, if in fact, itlcould be.

" ?ubmit that this information, with the
possible accepting of thn‘qxplanation of why Mr.
Washinqtoh was stopped, coqld have been provided to
the jury; and I would also believe that the law
requires that pefore a docision‘is made counsel
should be consulted.

Mr . Bnqlu can’ t tell, couldn't tell us

whether or not, with :cﬁlrd to Exhibit 3 his best

o

was some consultatlon. ‘He hld hﬁ xecollectlon

"‘ ( “..‘.{

requests from-tha“jﬁfyﬂﬁhanid be handled without the

input of counsel. And I think that taints the

Jury s deliberation and the Jury = verdict and I

K

would theretore request thnt the jury's verdlct be

vacated, gng the case gﬁt.tpr a new trial.

| THE COURT: ‘I don't recall what's in the
i
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In the event-tﬁitighis case isbrevieWed by
someone who hasn't ever tried § jury trial or it's
been a long-time sfﬁcé he or she tried one, in a v
busy court such as the courts of Milwaukee County,

we don't have the luxury of sitting arcund after the

‘jury is sent out to deliberate waiting for the

verdict.

The attorneys lr§ very busy. 'They'vergot
charrobligations; thé Court has got other cases.
86 onde the jury~b§gins'¢o deliborato, fhe"lawyers
leave. Usually th.y leuVe a tclephone number where
they can be reached 1n iho event that there is a

1%
verdict or a question. *The C’&rt procceds with the

:‘ ;:-“

rest of the calendar on anoth'nvcdle.

: 41

So when a question co;gg trqm l jury, the
usual practico of the Couzt is to centlct thc
lawyers at the nuanrggwgqgg thqy said_they would be
and to.have.a~te1ephoﬁa éﬁhteroncg and discuss the
questibn and discuss the response. i assume that
was done in this case. ‘

It's not done on. tﬁe'tecord because it{s a
telaphéﬂc cnll that 8 usually taken by the Court

tho- ourtroom after the Court is able to

locate tho two attorneys. Sometimes that takes a

few minutes. Sometimes it takes close tofdﬁ hour.
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o we're bu#y‘ddiﬁq othéiwthings while the clerk is
trying to lo&ate»the attorney;, The jury in the
meantime is sittind‘béck there in the jury room
twiddling th?ir thumbs wui?inqvfor a response.

So as soon as we get the lawyers on the
phéne, we don't have speaker-phone capabilities in

the courtroom. We just don't have the facilities to

‘do that on the record. The lawyers would rather do

it that way than to have to come back te the
¢ourtroom to put it on the record.
Whatever”rospbis- is quoh to the jury is

done by the Court. ThGKCourt writcs tha answexr and
o mw g

sends the note back to thl juty room with the

Court's written answer.

Jjury

I don't recall what'f
in Exhibit 4. We may hav. road‘eha£ ti§t1nony. 1
don't know what the trtnlcript shows. It would be
the testimony of Jane;Dcxauz.

MR. WASLESKi: The transcript is void as

20 to any indigation as to how aqilof these were
21 handled, That's the regqﬁn fo#;;iling this motion.
22 .Therevgfziiply nothing as posté&nviction counsel, I
23 »Fan-;§§:¥§;§ptvwhat you're holdig§ there, Exhibits 3
'24' aﬁd 4,%ihéxthén nothing in thg transcript‘"
25 ot V§u1d also ask before we rula on this ;m
102
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gee if Ms. Heard can answer anything. since she was

‘present at the trial regarding either of those

exhibits.

MS. H;;gn:‘ I recall talking about: them.
I don't’remomborvif we)di& it 1§ person or if we did
it by phoﬁe. I s}eciticully'recall Exhibit 3 'and

the Court docidiﬁ% or discussing with us. the

appropriate answer. ~And I recall myself agreeing
with them; relying on thoir collective memories., I

don't rbnembe:~-\“

THE COUI&' ‘T@p sure th(t’s the response

that the attorneys asko& ;hat we givo the jury, that

they rely on their coll&ctivewqcnorios,

MS. HEARD: I dop'tié ll'whqt we did
X : ’ :At;‘

with Exhibit 4, but I was oith@pygrqiéﬁt in person

or by phono, and I'm’ ncver in lqroennnt; ev.r, “I've

never agrthd to rzad anydhs s tostimony bnck. My

positton is it's prejadigial becausa tha person is
not there und tho 1nflections ure'different. So I
would hqve to say more than 11k01y I requested the
st&o thing,‘thoy rely on their cbllectiva memories.

lB_COUlT; They may hlve reached a

fﬁazt thcy got the response By the time

we trackbd.down the 1awyers, in this case3there Wereg

: three of thom, it's hard enough tracklng down two,_/fu

103
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they may havegreached a verdlct

I don t remember elther, but in.any event,
I. think the 1awygrs yere aware of the guestions, and
they certainly wi}é‘aware of that at the:.conclusion

5
of the ttrial and ihe verdiéts were reached, and no
one had any obJection.
.And thﬁetore I would have to assume, and
I will find, tb;; evorything was done regularly and
properiy angvg;fendant wgsn t prejudiced.
MR. WASLESKI: That concludes my three

motions that.I‘waqied;tq.prcsant, Your Henor. ' Thank

you. .

" .4»,“

. THE COURT: i ﬁhink»you got a sufficient

basis for having them revipw“, f£ that 8 what your

intentions are.

before I present it to you.

;&ﬂE'COURT: Ookay. »Héafd 50

thgtfshof7"n just approve it as f
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