STATE OF WISCONSON CLAIMS BOARD
CLAIM BY: DAVID R. TURNPAUGI

CLAIM NO. 2009-031-CONV

DECISION

This is a final determination of the State of Wisconsin Claims Board regarding a claim
brought by Mr, David R. Turnpaugh on July 23, 2013. Mr. Turnpaugh brought his claim under
Wis. Stat. §775.05 for compensation for innocent convicts. The Claims Board held a hearing on
this matter on September 11, 2013, at which Mr. Turnpaugh appeared along with counsel.

PROCEDURAL BACKGROUND

The procedural and historical background for this decision is long and complex, and need
not be repeated in its entirety. Notably, however, this is the third time that Mr. Turnpaugh has
appeared in front of the Claims Board on this matter. On December 28, 2010, the Claims Board
issued its first decision in this matter after a hearing, denying Mr. Turnpaugh’s petition to the
Claims Board for compensation as an innocent convict under Wis, Stat. §775.05, wherein it
concluded that Mr. Turnpaugh had not presented clear and convincing evidence that he was
inmocent of the crime for which he was convicted and that he failed to show that he was
imprisoned within the meaning of Wis. Stat. §775.05, Mr. Turnpaugh appealed that decision.
The Claims Board decision was originally upheld in circuit court, but eventually overturned on
appeal. See, Turnpaugh v. Claims Board, Milwaukee County Circuit Court Case No. 11-CV-
1362, September 7, 2011, and Turnpaugh v. Claims Board, 2012 WI App 72, 342 Wis. 2d 182.

Specifically, the Court of Appeals held that Mr. Turnpaugh was innocent as a matter of

. law and had proved his innocence under the requisite standard of Wis. Stat, §775.05, Twrnpaugh

v. Claims Board, 2012 WI App 72 at 46-8. 'The Court of Appeals also held that Mr. Turnpaugh
had been imprisoned under the meaning of Wis. Stat. §775.05. Id., at §10. The Coutt of Appeals
then remanded the matter back to the Claims Board for “an assessment of what ‘will equitably
compensate’ under the guidelines set out in Wis. Stat. §775.05(4).” Id., at 11.

On December 12, 2012, the Claims Board took up Mr. Turnpaugh’s claim again on
remand, held a hearing and issued a decision. On remand, the Claims Board held that although
he was innocent as a matter of law of the crime for which he was convicted, Mr. Turnpaugh’s
conduct contributed to his conviction and therefore he was not equitably entitled to receive
compensation under the standards of Wis, Stat. §775.05. See, Turnpaugh v. Claims Board,
Milwaukee County Circuit Court Case No. 13-CV-789, June 12, 2013. M. Turnpaugh then
appealed this decision under chapter 227 and, on appeal the circuit court found that “it was
unreasonable for the Claims Board to find that in this case the Defendant’s conduct contributed
to his own conviction” under the standards of Wis, Stat. §775.05(4). Jd Accordingly, the
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circuit court remanded the matter again back to the Claims Board to determine “how much
money would equitably compensate the petitioner for his wrongful conviction and attorney’s

fees.” Id.

DISCUSSION

In light of the above history the Claims Board’s authority and discretion in this case on
remand is extremely limited. Moreover, it is important to underscore that the Claims Board’s
current decision and monetary award is strictly based on the facts as presented in this matter, and
the specific court decisions bearing on this case. Accordingly, the Claims Board’s obligations in
this case are narrow and clear. It must make a monetary award under Wis. Stat. §775.05(4). The -
statute states, in relevant part, as follows;

the claims board shall find the amount which will equitably compensate the
petitioner, not to exceed $25,000 and at a rate of compensation not greater than
$5,000 per year for the imprisonment. Compensation awarded by the claims board
shall include any amount to which the board finds the petitioner is entitled for
attorney fees, costs and disbursements.

1. Equitable Compensation for The Term of Imprisonment

The statuie requires compensation at a rate not greater than $5,000 per year for
imprisonment. The facts and record of this case are clear. Mr. Turnpaugh spent three days in
custody and 57 days on electronic monitoring, See Claimant Lelter of Atftorney Nelson dated

August 28, 2013, page 2.

Given that the law clearly requires compensation at a rate “not greater than $5,000” per
year, the Claims Board believes it is reasonable and rational to equitably compensate Mr,
Turnpaugh on a pro rata basis for every day of imprisonment. Because the legislature has set a
maximum annual cap of $5,000 per year for compensation, the legislature has clearly given the
Claims Board the authority to award lesser amounts per year, and therefore lesser amounts for
imprisonments lasting less than one year. In addition, the Claims Board has a history of issuing

..awards on a. pro rata basis. ..See,.e.g., Claim of Aaron .Ben. Woods (March 22, 1982), Claim.of ... ... ...

Carlion Pugh (March 22, 1982), and Claim of Leonard Proite (October 17, 1983). Therefore, in
view of the statute and the Claims Board’s precedent, we conclude that Mr. Turnpaugh’s award
will be based on a mathematical pro rata distribution. $5,000 divided by 365 days equals $13.70
per day. $13.70 times 60 days of imprisonment equals $822.00.

Under cerfain circumstances, and because there is no minimum compensation
requirement, this pro rata rate could be decreased based on the equities. For example,
confinement to electronic monitoring seems to be significantly less of a deprivation of liberty
than actually being confined to jail or prison. However, given the long history of this case, the
Claims Board has determined that no such discounting is appropriate here.

Mr. Turnpaugh argues that he should receive $10,000 in total compensation because his
imprisonment related to two convictions. This is the first time that Mr. Turnpaugh has raised this

particular argument; it did not appear in his original claim or in his prior argument on remand.
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Mr. Turnpaugh argues that because his original sentence was based on two convictions (one for
prostitution and one for bail jumping), he is entitled to the maximum amount of $5,000 for both

counts based on a single term of imprisonment.

However, we find that this argument belies the plain language of the statute. The statute
provides for compensation of “$5,000 per year for the imprisonment” (emphasis added).
Specifically, the statute contemplates compensation for “the,” singular, imprisonment. There is
nothing in the statute that allows for multiple annual awards in excess of the $5,000 annual cap
for a single imprisonment ferm based on multiple counts or charges. The most recent circuit
court decision also supports this interpretation, given that the circuit court ordered the Claims
Board, on remand, to determine an award to equitably compensate Mr. Turnpaugh for “his
wrongful conviction.” See, Turnpaugh v. Claims Board, Slip Opinion Case No. 13-CV-789
Milwaukee County Circuit Court June 12, 2013. Because the circuit court decision uses the
singular of the word “conviction,” and because Mr. Turnpaugh was imprisoned for a total of 60
days in relation to both counts, which made up his conviction, his award of compensation is for
the conviction or imprisonment, not for each count on which he was convicted. In the same
criminal proceeding, he received a sentence of 6 months imprisonment stayed, and was placed on
probation for 6 months. The Claims Board finds that it is reasonable and rational to interpret the
plain language of the statute as applying to only the single 60-day imprisonment. Despite the
fact the Mr. Turnpaugh was convicted on two counts, the facts show that he was imprisoned only
once, not twice. Therefore, based on the plain language of the statute, the court order, the
potential untimeliness of this argument, and the equities, the Claims Board finds that Mr.
Turnpaugh is not entitled to recover twice under the statute for his single 60-day term of

imprisonment,

Finally, we would note that Mr. Turnpaugh makes passing reference to the fact that he
served 12 months on probation. However, Mr. Turnpaugh did not present any argument as to
why probation is the equivalent to imprisonment under the statute. The Claims Board believes
that the claimant does have a minimum responsibility to at least explain a theory of recovery and
carry some burden of going forward. However, there are no legal citations in his claim nor facts
on the record to explain why the Claims Board should extend the term “imprisonment” to cover a
period of probation. Moreover, existing law appears to run against the notion that probation is

Wis. 2d 276, 638 N.W.2d 903. In the absence of any development of this argument, the Claims
Board declines to equate imprisonment to probation. Even if such an argument had merit, the
Claims Board also concludes that the equities support our decision to give compensation based
solely on the 60 days of imprisonment, which was the time Mr. Turnpaugh spent in jail and on
electronic monitoring. ‘

Based on the above calculations and reasoning, the Claims Board awards Mr. Turnpaugh
$822.00 as an award for his wrongful conviction for his 60 days of imprisonment,

2. Attorney’s Fees

In his current claim on remand filed August 29, 2013, Mr. Turnpaugh requested
$36,025.89 in attorney’s fees.




Based on the totality of the circumstances of this case, and the unique procedural and
litigation history of this case that presented legal questions and issues of first impression to the
court, the Claims Board agrees that the claimant is entitled to and shall be awarded the full
amount of attorney’s fees, costs and disbursements requested in the amount of $36,025.89.

The Claims Board believes it is important to underscore the full award of the requested
fees, costs and disbursements in this case is based on the specific and unique record of this case.
The Claims Board is very mindful of the precedent such an award could set, and cautions that the
Claims Board is not generally inclined to award the full amount of such requested fees for future
cases. However, the Claims Board is aware of the significant litigation history unique to this
case and the issues raised herein. That history and the balancing of the equities surrounding such
history are the basis for this award. Such facts, history and equities are unlikely to exist in future

cascs.

. CONCLUSION

In conclusion, the Claims Board awards Mr. Turnpaugh $822.00 as an award for his
wrongful conviction for his 60 days of imprisonment, and $36,025.89 for his attorney’s fees

costs and disbursements, for a total of $36,847.89.
Vs .

. ] -
Brian Hagedorn, Governor’s Office

Dated this may of November, 2013

Joseph Leibham, Sen. Finance ' Patricia Strachota, Assembly Finance
Committee Committee

Please note that while former Claims Board Chair Steven Means participated in the hearings and
deliberations leading to this decision, he has since retired from the Department of Justice and is no longer
a member of the Claims Board. Current Claims Board Chair and Department of Justice member Corey
Finkelmeyer did not participate in any of the hearings or deliberations related to this decision and is

therefore not a signatory to this document.
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