STATE OF WISCONSIN CLAIMS BOARD

The State of Wisconsin Claims Board conducted hearings at the State Capitol Building in
Madison, Wisconsin, on December 13, 2006, upon the following claims:

Claimant Agency Amount
1. Anthony T Hicks Innocent Convict (§ 775.05, Wis. Stats.) $131,061.71
2. Paul W. Barrows University of Wisconsin $124,521.48+

The following claims were considered and decided without hearings:

Claimant Agency Amount
3. Tracy L. Delrow Qconto County District Attorney’s Office $790.50
4, Ronald A. Keith, Sr. Department of Health & Family Services  $2,900.00
5.  Milwaukee Wave, LLC Department of Revenue $12,000.00
6. Laura A Outland-Symicek Department of Revenue $2,635.20
7.  Gordon Ray Department of Administration $50.00
8.  Daniel F. Salopek Department of Commerce $3,006.10

The Board Finds:

1. Anthony T. Hicks of Houston, Texas claims $131,061.71 for compensation of an
innocent convict pursuant to §775 05, Wis. Stats. In December 1991, the claimant was
wrongfully convicted of robbery, burglary and sexual assault and sentenced to 19 years in
prison. He served 4.5 years before he was exonerated by DNA evidence. In November 1990 the
victim was sexually assaulted and robbed in her apartment after allowing a black male to come
in to use her telephone. The clamant lived in the same apartment complex as the victim and
when he was arrested for an unrelated offense, a clerical employee at the police station believed
he resembled the composite sketch of the attacker. The victim picked him out of a lineup, even
though the claimant lacked a cleft chin, the one defining facial feature of her attacker which
she recalled.

At trial, the state provided testimony that a microscopic examination of hairs found on
the scene showed that they were “consistent” with samples provided by the claimant. This sort
of microscopic hair comparison has since been resoundingly discredited. The claimant’s trial
counsel failed to inform him of the possibility of DNA testing, which was relatively new at the
time, and failed to order such testing. The trial counsel also failed to secure the testimony of
an alibi witness, a co-worker of the claimant, who would have testified that he was on the
phone with the clamant at about the same time the assault was taking place and that the
claimant was perfectly calm and collected. The claimant retained Steve Hurley to pursue post-
conviction relief. Mr. Hurley obtained DNA testing of the hair evidence and the results
excluded the claimant as the source of that hair. Mr. Hurley moved for a new trial, which was
ultimately granted by the Wisconsin Supreme Court. The claimant was released on bail and
Mr. Hurley pursued additional DNA testing on hair samples from the crime scene. This
additional round of testing even more conclusively excluded the claimant as the source of the
hairs. Exclusion of this evidence left only the eyewitness testimony of the victim. Eyewitness
testimony, especially that involving cross-racial identification has been shown to be unreliable.
Faced with the new DNA evidence and given the unreliability of the victim'’s identification of the
claimant, the state chose not to retry the claimant and all charges against him were dismissed.

The claimant has suffered significant financial losses due to his wrongful imprisonment.
Although the claimant did pursue legal action against his trial attorney, who was found to be
negligent, the eventual seitlement that proceeded from that action was based upon the
attorney’s very limited ability to pay. The claimant requests compensation in the full
statutorily allowed amount of $25,000. The claimant also requests reimbursement for the
significant legal fees he has incurred to prove his innocence in the amount of $106,061.71.

The Dane County District Attorney’s Office does not dispute the facts of this claim as
presented by the claimant. Since the claimant’s conviction microscopic hair analysis has been
wholly discredited and the strength of eyewitness testimony has been generally undermined.



STATE CLAIMS BOARD DECEMBER 13, 2006 PAGE2

In addition, there is the compelling DNA evidence excluding the claimant as the source of the
hairs found at the scene. The State concludes that, were they presented with all the facts of
this case today, the claimant never would have been charged. The State therefore does not
hesitate to recommend approval of this claim.

The Board concludes the claim should be paid in the amount of $25,000, plus
attorney’s fees in the reduced amount of $53,060.86, for a total award of $78,030.86. The
Board further concludes, under authority of § 16 007 (6m), Stats , that payment should be
made from the Claims Board appropriation § 20.505 (4){d), Stats.

2. Paul W. Barrows of Madison, Wisconsin claims $124,521.48+ for value of sick time and
leave time, as well as lost pay. The claimant has been employed by the UW since 1989 and
was appointed as Vice Chancellor of Student Affairs in 2000. The claimant states that in
November 2004, the Chancellor unexpectedly informed him that that he had to step down as
Vice Chancellor and should start looking for another job. The claimant states that the
Chancellor placed him on indefinite leave without pay and told him that he could use sick,
vacation and annual leave account time in order to have an income while he was on leave. The
claimant states that he was forced to use 524 hours of sick leave, which had a value of
$96,237.84 The claimant states that he was also forced to use 186 hours of vacation and 124
hours from his Annual Leave Reserve Account. The claimant places the value of this used
leave time at $28,283.64. The claimant asserts that he was forced to stay on leave by the
Chancellor despite his requests to be allowed to return to work. The claimant states that he
did look for other employment during this time and that he received an offer from Hunter
College in NY. The claimant states that he asked the Chancellor if he would be willing to make
an offer to match the Hunter College position and that the Chancelior offered him a consultant
position with a $150,000 salary. The claimant states that he declined the Hunter College job in
relianceé of this offer. In June 2005, the claimant received a letter from the Chancellor
indicating that the claimant would not be allowed to begin the consultant position because of
sexual harassment allegations, which were later proven false. Instead of being given the
promised consultant position, the claimant was placed in a position with a salary of $72,881,
resulting in a $211 .28 per day loss of income, for which the claimant also requests
reimbursement.

The University of Wisconsin recommends denial of this claim. In late 2003, the claimant
commenced a sexual relationship with a graduate student. Believing this showed very poor
judgment, the Chancelior asked the claimant to step down as Vice Chancellor in early
November 2004, The claimant used sick and vacation leave to continue {o receive wages at the
Vice Chancellor rate until June 2005, when he was placed into an academic staff back up
position with a pay rate of $72,881. The clamant cites no law or theory as to why he should be
reimbursed for his leave time. This matter has been the subject of legal action in which the
clamant has not prevailed. After media revelations about the claimant’s sick leave use, the
claimant met with the Chancellor and denied any inappropriate behavior towards female
students or subordinates, assuring the Chancellor that there were no other women who could
make complaints about him. Several days later the Chancellor learned of an additional
inappropriate relationship with a female student, which the claimant did not deny. He
conchuded that the claimant had lied and rescinded his offer of the consultant position. The
UW points to the fact that this was always an “at will” position, which could be terminated at
any time without cause and that the claimant therefore has no right to the position. The UW
also points to the fact that at the time they first discussed the Hunter College offer, the
claimant indicated that he had no intention of taking the Hunter College job, because he did
not want to move to NY and because he was expecting a better offer from the University of
Texas, which never materialized.

At the hearing on the claim, the claimant asserted that he was entitled to compensation
based upon the doctrine of promissory estoppel in that the claimant had declined the job offer
at Hunter College based upon the offer of a $150,000 a year consultant position with the UW,
which he was never given. The UW asserted that the doctrine of promissory estoppel does not
apply and that the position offer was an “at will” position.

The Board concludes there has been an insufficient showing of negligence on the part of
the state, its officers, agents or employees and this claim is neither one for which the state is
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legally liable nor one which the state should assume and pay based on equitable principles.
[Member Hunter not participating ]

3. Tracy L. Delrow of New London, Wisconsin claims $790.50 for unpaid wages allegedly
lost due the to failure of the Gconto County District Attorney to pursue wage claim in a timely
fashion. In March 2004 the claimant filed a claim with the Department of Workforce
Development for unpaid wages from January 2004. DWD forwarded the claim to the Oconto
County District Attorney’s Office with the request that he proceed against the company in
question pursuant to § 109 .09, Stats. The claimant states that he spoke to someone in the
DA’s office in April 2004 and was told that it would take a year to because wage claims were a
low priority. The claimant states that he called the DA’s office again in August 2005 and was
told that it would take two years and not to call for a while. The claimant states that he
contacted the DA’s office again in March 2006 and was told that the statute of limitations had
run out and that they could therefore not pursue his claim. The claimant states that the DA’s
office made no attempt to contact him until one day before the statute of limitations ran out
and that, although they were not able to reach him at that time, even if they had reached him,
there would have been insufficient time to prepare the claim in one day. The claimant believes
that the Oconto County DA was negligent in the handling of his wage claim and requests
reimbursement for his lost wages.

The Oconto County District Attorney recommends denial of this claim. The claimant’s
wage claim was received by the DA’s office on May 13, 2004, with a statute of limitations of
March 16, 2006 The DA states that, although he does not recall the exact conversations with
the claimant, he has no doubt that he told him that wage claims were not a priority and that
he would have to wait. The DA states that he attempted to locate the claimant on March 15,
2006, one day before the statute of limitations, however he was unable to reach the claimant at
the phone number provided because the claimant had apparently moved. The DA did not have
any other contact information for the claimant and therefore closed the file. The claimant
called the DA's office in April 2006 and the DA informed him that the statute of limitations had
expired. The DA believes that it was the claimant’s responsibility to notify the office of his new
contact information and that it was the claimant’s failure to do so that resulted in the claim
not meeting the statute of limitations deadline.

The Board concludes there has been an insufficient showing of negligence on the part of
the state, its officers, agents or employees and this claim is neither one for which the state is
legally liable nor one which the state should assume and pay based on equitable principles.
[Member Lazich dissenting.]

4, Ronald A. Keith, Sr. of Winnebago, Wisconsin claims $2,900.00 for the amount of a
loan to purchase a computer and related equipment and software. The claimant was a patient
at a mental health facility pursuant to involuntary commitment. In 1995, the claimant took
out a student loan to take college courses. He states that $2,800 of that loan was used to
purchase a compuier and related computer equipment and software for his classes. In 1997,
before the claimant had an opportunity to complete his coursework, the Department of Health
and Family Services confiscated his computer, along with the computers of other patients,
alleging that they had been used to create gang-related material. The claimant states that
DHFS later admitted that no gang-related material was found on any of the seized computers.
The claimant alleges that DHFS verbally agreed to reimbursement him for the cost of the
computer and related software and equipment. The claimant states that he is still expected to
pay back the lpan, even though he no longer has his computer. The claimant states that he
did not file an action under

§ 51.61(7Ha), Stats., protesting the seizure of the computer because he was busy with his
coursework, and because he and other patients were being represented through a class action
and he was therefore not able to proceed with an additional pro se action. He requests
reimbursement for the cost of the computer loan.

The Department of Health and Family Services recommends denial of this claim. DHFS
states that the seizure of the computers was a legitimate government action, which has been
adjudicated through the appropriate grievance procedure. DHFS points to the fact that the
claimant could have filed an action in circuit court pursuant to § 51.61{7}{a), Stats., but chose
not to do so. DHFS further points to the fact that the claimant is certainly familiar with this
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process, having filed over 100 separate court actions against various state agencies and
employees since 1994 DHFS contacted UJW Superior, through which the claimant conducted
his coursework. UW Superior stated that loans are used first for tuition, fees, books, room and
board (if applicable). If there are any remaining monies, those monies are remitted to the
student and could at that time be used for a purchase such as a computer. DHFS states that,
according to UW Superior’s records, the claimant’s 1997 tuition fees and books totaled
$1,421.50. UW Superior can find no record of any check issued to the claimant for any
remaining money. Finally, DHFS points to the fact that the claimant has not provided any
documentation showing the actual purchase of a computer, the date of the purchase and/or
the cost.

The Board concludes there has been an insufficient showing of negligence on the part of
the state, its officers, agents or employees and this claim is neither one for which the state is
legally liable nor one which the state should assume and pay based on equitable principles.

5. Milwaukee Wave, LLC of Milwaukee, Wisconsin claims $12,000.00 for refund of late
fees, interest and penalties related to late filed sales tax returns. The claimant states that in
May 2004, its new Chief Operating Officer discovered incomplete and inaccurate accounting
records, as well as sales tax returns that had not been filed. He hired a new accountant and
accounting firm, which had to reconstruct the company’s financial records. The claimant
states that this process took 8 months to complete. Foliowing the reconstruction of these
records, a change in company ownership took place by a legal process that took several
months, during which some company activity was frozen. The claimant states that the sales
tax returns were completed as soon as possible after the changes in the ownership,
management and accounting services took place. The claimant states that its sales taxes are
all current and are now being made by monthly electronic payments. Because of the
extenuating circumstances, the claimant is requesting reimbursement of 50% of the late fees,
interest and penalties that were paid in association with the late filed returns.

The Department of Revenue recommends denial of this claim. DOR states that late
filing fees and negligence penalties are imposed on untimely returns unless the taxpayer shows
that the late filing was due to reasonable cause and not due to neglect. Examples of
reasonable cause would be disastrous occurrences such as death, flood, fire, and so forth.
DOR strongly believes that, in the absence of such reasonabie cause, these penalties should
remain. DOR points to the fact that many of the tax periods relating to this claim remain open
for the claimant to claim a refund of the fees and penalties directly from DOR. DOR therefore
recommends that the board deny the portion of the claim relating to periods not open to
adjustment. DOR further recommends that the Claims Board deny the portion of the claim
relating to periods that are still open to adjustment and states that DOR will refund to the
claimant 50 % of the negligence penalties paid for those pericds still open to adjustment.

The Board concludes there has been an insufficient showing of negligence on the part of
the state, its officers, agents or emplovees and this claim is neither one for which the state is
legally Hable nor one which the state should assume and pay based on equitable principles.

6. Laura A. Symicek {formerly Outland) claims $2,635.20 for tax refunds which were
applied to delinquent taxes. The claimant married Virgil Outland in January 1995. The
claimant states that Mr. Qutland ran his own business and that she was a full time mom. The
claimant alleges that Mr. Outland was very controlling and abusive during the marriage and
that he controlled the finances and would not let her deal with any tax issues. The claimant
states that she discovered that Mr. Outland had sexually assaulted her daughter over a period
of 3 vears and she immediately filed for divorce. Mr. Qutland pled guilty and was sentenced to
19 years in prison in July 2003. The claimant states that as soon as Mr. Qutland was removed
from her home, she filed the missing returns and applied for Innecent Spouse Relief, which
was granted. However, several tax refunds, which had been applied towards the unpaid taxes,
were not refunded. The claimant states that she has worked very hard to rebuild her life and
requests refund of those returns.

The Department of Revenue recommends denial of this claim. § 71 10(6), Stats,,
provides that an innocent spouse may be relieved of liability for taxes unpaid on the effective
date of the statute, which is July 27, 2005. DOR records indicate that in 2003 the taxpayers
jointly filed returns for 2000-2002. All three returns resulted in refunds, which were applied to
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the delingquent taxes, with the exception of a small portion of the 2002 refund. In 2005, DOR
granted the claimant innocent spouse relief for the remaining unpaid debts for 1996, 1997 and
1999 in the amount of $13,046.84. DOR states that the refunds the claimant is requesting
were intercepted prior to the claimant obtaining innocent spouse relief and prior to July 27,
2005. These refunds therefore have not been returned because they do not qualify as taxes that
“remain unpaid” as of the effective date of the innocent spouse statute.

The Board concludes there has been an insufficient showing of negligence on the part of
the state, its officers, agents or employees and this claim is neither one for which the state is
legally liable nor one which the state should assume and pay based on equitable principles.

7. Gordon Ray of Madison, Wisconsin claims $50.00 for insurance deductible paid after
destruction of his cell phone. In February 2006, the claimant, a Capitol Police Officer,
responded to a call for a broken water pipe in the Capitol Building, The claimant states that
nis personal cell phone fell off his belt into the water and was destroyed while he was
attempting to shut off the water flow. The cost to replace the phone was a $50 deductible, for
which the claimant requests reimbursement.

The Department of Administration recommends denial of this claim because it does not
believe the state was in any way negligent in this matter. The department does not dispute the
facts as presented by the claimant and does not object should the Claims Board decide to
approve the claim based on equitable grounds.

The Board concludes there has been an insufficient showing of negligence on the part of
the state, its officers, agents or employees and this claim is neither one for which the state is
legally liable nor one which the state should assume and pay based on equitable principles.
iMember Rothschild not participating ]

8. Daniel F. Salopek of Sister Bay, Wisconsin claims $3,006.10 for the cost of three
months of health insurance. The claimant is employed by the Department of Commerce. In
March 2005, he underwent hip replacement surgery and suffered complications, which
resulted in an extended medical leave. The claimant was cleared by his doctor to return to
work on October 3, 2005. The claimant states that on Qctober 3, 2005, he was contacted by
his supervisor and Human Resources and was told that he could not return to work until
additional clarification of his work abilities was received from his physician. The claimant
states that he was told this would only take a few days. The claimant points to the fact that
the department did not contact his physician in writing until October 31%t. The claimant states
that the department did not allow him to return to work until January 3, 2006. The claimant
denies that he refused to return to work from December 20t until after the holidays, but states
that Human Resources had told his union steward that he should delay until January 3rd
because his income continuation had been paid out until that date. Because of the delay, the
claimant was required to pay the full cost of three months of health insurance in the amount of
$3,171.10. Because of his ongoing medical needs, the claimant had no choice but to pay the
full cost of the insurance, but made the payments under protest. The claimant states that his
insurance costs normally would have been $165 for that three month period. The claimant
alleges that he was assured by his union steward that he would be reimbursed at a later date.
The claimant does not believe that he should be held responsible for delays caused by the
department’s inadeguate pursuit of the additional clarification, or by his physician’s slow
response.

The Department of Commerce recommends denial of this claim. On September 28,
2005, the department received recommendations from the claimant’s physician regarding his
return to work restrictions. The department states that some of the restrictions noted by the
physician were unclear and, rather than risk the claimant’s recovery, the department notified
him not to return to work on Cctober 31! until the physician clarified his recommendations. A
department Human Resource Specialist called the physician on October 7't and discussed with
him the need for additional clarification before the claimant could return to work. Having not
received the requested clarification in response to this call, the department wrote the physician
on October 315, again requesting the information and pointing out that the claimant’s return
to work was being delayed until the clarification was received. The department received a
November 2nd letter from the physician giving some additional clarification but stating that a
more thorough assessment of the claimant’s abilities was to be completed in on month’s time,
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after which the physician would be able to make a more complete recommendation regarding
the claimant’s work restrictions. On December 12th the department received the additional
recommendations from the physician. The department attempted to reach the claimant by
phone and then contacted him by letter approving his return to work on December 20th. Gn
December 27t the department received a letter from the claimant stating that he would not
return to work until January 3, 2006. The department believes that it adeqguately pursued the
additional information and expressed the urgency of the situation to the physician and
therefore should not be held responsible for the physician’s delayed response to the
departments requests. The department also believes it was the claimant’s choice to delay his
return to work from December 20t to January 3.

The Board concludes there has been an insufficient showing of negligence on the part of
the state, its officers, agents or employees and this claim is neither one for which the state is
legally Hable nor one which the state should assume and pay based on equitable principles.

The Board concludes:
1. The claims of the following claimants should be denied:

Paul W. Barrows
Tracy L. Delrow
Ronald A Keith, Sr.
Milwaukee Wave, LLC
Laura A. Symicek
Gordon Ray
Daniel F. Salopek

2. Payment of the following amounts to the foHowing claimants from the following
statutory appropriations is justified under s. 16.007, Stats:

Anthony T. Hicks 878,030.86 § 20.505 (4){(d}, Wis. Stats,

Dated at Madison, Wisconsin this _Z3 1t __ day of DELEMREZ. | 200L0.
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